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MOUNTAIN BROOK CITY COUNCIL 
PRE-MEETING DISCUSSION 

JULY 22,2013 

The City Council of the City of Mountain Brook, Alabama met in public session in the Pre-council 
Room (A106) of City Hall at 6:30 p.m. on Monday, the 22nd day of July, 2013. The Council President called 
the meeting to order and the roll was called with the following results: 

Present: Virginia C. Smith, Council President 
Amy G. Carter, Council President Pro Tempore 
Jack D. Carl 
William S. Pritchard I11 
Jesse S. Vogtle, Jr. 

Absent: Lawrence T. Oden, Mayor 

Also present were City Attorney Whit Colvin, City Manager Sam Gaston, and City Clerk Steven Boone. 

1. AGENDA 

1. Update on Brown property on Montclair Road - Whit Colvin. 

The property located on Montclair Road has been acquired by Charles Kessler who intends to develop 
the property in accordance with the previously approved RID development plan with one 
exception-he wants to divide the lots (as opposed to staying with the condominium plan previously 
approved). The City of Birmingham has also challenged the City's annexation bringing into question 
just how many lots are in the City of Mountain Brook. 

The members of the City Council expressed general agreement that they would like to see the property 
developed rather than continue in its present state although they do want to see the boundary issue 
resolved. This matter will likely go before the Planning Commission in September 2013. The City 
Attorney will keep the members of the City Council updated with any new developments. 

2. Fountain update (Appendix 1). 

The members of the City Council expressed general consensus with the City proceeding with a 
Brasfield & Gorrie change order for the fountain construction. The member of the building committee 
will schedule a meeting with the benefactor to review the final design plan and confirm his pledge. A 
change order will be submitted for formal approval at a later date (after the meeting with the 
benefactor). 

/ 

- 

Steven Boone, City Clerk 

July 22,20 13 
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4 BRASFIELD & GORRIE L.L.C. 
m M A T E  WORKSHm 

PAGE NUMBER: 1 
PROJECT: Mwnuin Brook M d c i p l  b m p k x  DATE QIRY 13 

LOCATION: Mountain B e  AL SUMMARY BY: BT 
ARCHJENO.: WUUlrm Blackstock kchimu PRICBD BY: BT 

DescRIPTION: Poonuln CHECKED BY: RM 

BLO will be waived by City of Mountain Bruok fmm any Wp1.nty or Lent condition nrponribilitics 
Bmwn Mechmisd will pmvi& r I yew -ty 
6 wccL sonrkuction duruion ia cDimrcd ud will be adjusted to .*ud duntian u end of his rvort 
No pamtf f a r  Lrludcr in gricc u it has been wrivcd by City Ovcrhud 5.008 12274 

TOTAL $257.79, 
hhfUUd Tu uvin@ ($8.500) 

J:\Minutes & Agendas\CouncilUO 13\20 130722 Minutes.doc July 22,2013 
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PAGE NUMBER: I 
PROJCCT: Matnuin Brook Municipal Complcx DATE W 1 3  

LOCATION: Mounuin Bmok. AL SUMMARY BY: BT 
ARCHIFHG.: Williuns BkLrock  A r c h i m  PRICKD BY: BT 

DESCRIPTION: Follohb R o w  La tor FII~M Fountlin CHECKeD BY: RM 

PRTh- (Labor) 

July 22,2013 
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MECHANICALELECTRICAL SYSTEM DESIGN 

4.290 

BROWN MECHANICAL CONTRACTORS, INC. I 
lMBMC WATER FEATURE, PRICING SUMMARY 
FOUHTAIN PIPING: 
,SUPPLY PIPING 
RETURN PIPING 

,EXCAVATION 8 BACKFILL: 
EXCAVATION 
HAULING 
BACKFILL 8910, TAMP 

FOUNTAIN EQUIPMENT: 
DELTA FOUNTAINS EQUIPMENT 
FREIGHT & HANDLING OF FTN EQUIP 
IN-POOL EQUIPMENT INSTALLATION 

VAULT INSTALLATION: 
SETTING VAULT 
CRANE 
LEVELING PAD 8 SS ANCHORS FOR VAULT 
FLOWABLE FILL 
,TRENCH SHORING 

ELEcTRIcu WORK: 
ELECTRIAL POWER WIRING 
ELECTRlAL CONTROL WIRING 

POOL CONSTRUCTION: 
CONCREWREBAR (FDNS, FLOOR, WALLS) 
,BRICK 
COPING 
WATERPROOFING 
SIGN ALLOWANCE 

SALES TAX 
C.O.M. PERMIT FEE 

$ 11,283 
$ 13,003 

$ 6,948 
$ 7,390 
$ 7,135 

$ 57,500 
$ 8,718 
$ 0,276 

$ 4,048 
$ 1,329 
$ 8,446 
$ 2,949 
$ 5,898 

$ 3,022 
$ 0,128 

$ 37,848 

$ 2,000 

Page 1 of i 
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MINUTES OF THE REGULAR MEETING OF THE 
CITY COUNCIL OF THE CITY OF MOUNTAIN BROOK, ALABAMA 

JULY 22,2013 

The City Council of the City of Mountain Brook, Alabama met in public session in the City Hall 
Council Chamber at 7:00 p.m. on Monday, the 22nd day of July, 2013. The Council President called the 
meeting to order and the roll was called with the following results: 

Present: Virginia C. Smith, Council President 
Amy G. Carter, Council President Pro Tempore 
Jack D. Carl 
William S. Pritchard I11 
Jesse S. Vogtle, Jr. 

Absent: Lawrence T. Oden, Mayor 

Also present were City Attorney Whit Colvin, City Manager Sam Gaston, and City Clerk Steven 
Boone. 

The City Council President stated that a quorum was present and that the meeting was open for the 
transaction of business. 

1. RECOGNITION OF GUESTS 

Council President Smith recognized Boy Scout John Freeman of Troop 320 along with several other 
fellow Boy Scouts all in attendance for their Citizenship in Community merit badge. 

2. CONSENT AGENDA 

Council President Smith announced that the following matters will be considered at one time on the 
consent agenda provided no one in attendance objects: 

Approval of the minutes of the July 8,2013 meeting of the City Council. 

2013-103 Reappoint Sally Legg to the Village Design Review Committee, Exhibit 1 
to serve without compensation, her term to end August 23, 
2016. 

Reappoint William J. Hereford to the Board of Zoning Exhibit 2 
Adjustment, to serve without compensation, his term to end 
August 9,20 1 6. 

Reappoint Chris Mitchell to the Board of Zoning Adjustment, to Exhibit 3 
serve without compensation, his term to end September 13, 
2016. 

Authorize the execution of an Employee Assistance Program Exhibit 4, 
Service Agreement between the City and American Behavioral Appendix 1 
EAP, LLC. 

STPTE-TE(9 1 8)s 1 (Memory Lane) Phase 7A Supplement No. Appendix 2 
1. 

Authorize the execution of a cable franchise agreement between Exhibit 5, 
the City and Bright House Networks, LLC. Appendix 3 

July 22,2013 
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Thereupon, the foregoing minutes and resolutions were introduced by Council President Smith and 
their immediate adoption was moved by Council member Pritchard. The minutes and resolutions were then 
considered by the City Council. Council member Vogtle seconded the motion to adopt the foregoing minutes 
and resolutions. Then, upon the question being put and the roll called, the vote was recorded as follows: 

Ayes: 

Nays: 

Virginia C. Smith, Council President 
Amy G. Carter, Council President Pro Tempore 
Jack D. Carl 
William S. Pritchard 111 
Jesse S. Vogtle, Jr. 

None 

Council President Smith thereupon declared that said minutes and resolutions (nos. 2013-103 through 
2013-108) are adopted by a vote of 5 - 4  and, as evidence thereof, she signed the same. 

ANNOUNCEMENT REGARDING THE NEXT REGULAR MEETING OF THE CITY 
COUNCIL 

Council President Smith announced that the next regular meeting of the City Council will be Monday, 
August 12,2013, at 7 p.m. in the Council Chamber of City Hall located at 56 Church Street, Mountain Brook, 
AL 352 13. Please visit the City's web site (www.mtnbrook.org) for more information. 

EXECUTIVE SESSION AND ADJOURNMENT 

There being no further business to come before the City Council, it was moved by Council member 
Pritchard that the City Council convene in executive session to discuss a matter involving real estate 
negotiations. The motion was seconded by Council President Pro Tempore Carter. The City Attorney 
certified that the subject matter of the executive session is allowed pursuant to the Open Meetings Act. Then, 
upon the question being put and the roll called, the vote was recorded as follows: 

Ayes: 

Nays: 

Virginia C. Smith, Council President 
Amy G. Carter, Council President Pro Tempore 
Jack D. Carl 
William S. Pritchard 111 
Jesse S. Vogtle, Jr. 

None 

President Smith declared that the motion carried by a vote of 5 4  and then asked that the members of 
the audience be excused. President Smith also announced that the City Council meeting will adjourn upon 
conclusion of the executive session. 

EXHIBIT 1 

RESOLUTION NO. 2013-103 

B E IT RESOLVED by the City Council of the City of Mountain Brook, Alabama, that Sally Legg is 
hereby reappointed to the Village Design Review Committee, to serve without compensation, her term to end 
August 23,201 6 .  
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EXHIBIT 2 

RESOLUTION NO. 2013-104 

B E IT RESOLVED by the City Council of the City of Mountain Brook, Alabama, that William J. 
Hereford is hereby reappointed to the Board of Zoning Adjustment, to serve without compensation, his term to 
end August 9,20 16. 

EXHIBIT 3 

RESOLUTION NO. 2013-105 

B E IT RESOLVED by the City Council of the City of Mountain Brook, Alabama, that Chris 
Mitchell is hereby reappointed to the Board of Zoning Adjustment, to serve without compensation, his term to 
end September 13,2016. 

EXHIBIT 4 

RESOLUTION NO. 2013-106 

BE IT RESOLVED by the City Council of the City of Mountain Brook, Alabama that the City 
Council hereby authorizes the execution of an Employee Assistance Program Service Agreement, in the form 
as attached hereto as Exhibit A subject to such minor changes as may be determined appropriate by the City 
Attorney, between the City and American Behavioral EAP, LLC. 

[APPENDIX 11 

EXHIBIT 5 

RESOLUTION NO. 2013-108 

BE IT RESOLVED by the City Council of the City of Mountain Brook, Alabama, that the Mayor of 
the City is hereby authorized and directed, on behalf of, and in the name of, the City of Mountain Brook 
("City"), to execute the Franchise Agreement, in the form as attached hereto as Exhibit A with such minor 
changes thereto as may be recommended by the City Attorney, between the City and Bright House Networks, 
LLC. 

IAPPENDIX 31 

July 22,2013 



1 
American ~chavioral 

INSTRUCTIONS FOR AMERICAN BEHAVIORAL BUSINESS ASSOCIATE AGREEMENT 

Attached please f d  two (2) copies of a Busines Asceiate Agmmmt signed by Amaican Bdmvioral 
EAP, LLC. ("Amencan Behavioral"). The Business Associate Agreement Contains two (2) Exhibits: 
exhibit A - List of Designated Employas; Exhibit B - Permitted Disclosures to Other Business 
Associitcs. Complete both copies, retvrn one to Amricao Behavioral and keep one copy for your 
TCCOTdS. 

Under the Busincu Associate Agmcmcnt. the Plan is your group health plan that provides medical 
benefits to your emplops and for which American Bchavioral provides administrative and behavioral 
hcalth swvices. You may have more than one group health plan for which Amaican Behaviola1 pmvidu 
services. If thia is the care. the "Plan" is defined in the Business Associate Agr&ment to include all of 
your group health plans. 

anis& & & b o a ~ ~ s ~ s   re &d-b I& the r i & m ~ k  block for the Emplo&. 
- 

Under the HIPAA Privacy Rules, you must pmvide in the Business Associate Agr&mmt a l i  of the 
names of your cmployea (or class of employees) designated as ki authorized to receive pmtcctcd 
health information h m  Amoican Behavioral. PI- complete W b i t  A (Pop 12) - the LL1 of 
W n a t e d  A ' i h p r o ~  and Phone numbem In the Business Associate Agrammt, you agree to notify 
Amcncun Behavioral if the list of cmployas (or class of employets) designated to rcceive proteetcd 
health infomation changes. Please sec Section 2(c) of the Business A s s m i i  Agrcuncnt for more 
information. 

Exhibit B - Dbdomra to Other Bushcn A s d t a  of the Plan 

If you have otha bushes associates (such as third party administrators of your Plan, consultants, 
phamvlcy benetit -gm, brokss, &.) to whom you want Amcrican Behavid to disclose pmteded 
health informatian, it if impottant that you let us how. To do so, y w  must ~ompiclc Exhibi~ B (Page 13) - DLrdaruna to Oiber Business Aaodom of the HM. In the BusLvJs Associate Agnanent, you 
agree to notify Amuican Behavioral if the l i t  of orha business associatu authorizcd to m i v e  prctscted 
health information born Amaican Behavioral changes. 

Picase return a copy of the B u s i i  Associate Agrament to American Behavioral, to attention Deborah 
C. Gawk Director of Compliance and Quality I m p m v ~ t .  

AMERICAN BEHAVIORAL EAP, LLC 
HIPM BUSMESS ASSOCIATE AGREEMENT 

THIS BUSINESS ASSOCIATE AGREEMENT ("BA Agrament") is effective as of 
the June 3, 2013 by and betwcm American Behavloml EAP, LLC ("American Behavioral") 
and City of Mo1111taln Brook ("Employan) and supplements and is made a part of that certain 
ASA Agreement by and between Amaican Behavioral and Employa. 

WHEREAS, Employer is a sponsor of the Plan, a wnnd entity unda HIPAA; 

WHEREAS, pursuant to an ASA Agnanent, American Behavioral provides 
Administrative Services to Plan and, in connection with those services, American Behavioral has 
access to PHI that is subject to protection under HIPAA; American Behavioral is a "business 
associate" to Plan as d&ed by HIPAA; 

WHEREAS, Employer and Plan require that American Behavioral protect the privacy 
and provi& for the security of PHI in compliance with HIPAA in connection with the 
performance by Amaican Behavioral of the Administrative Servicts; and 

WHEREAS, Employa and Plan desire that Amaican Behavioral disclose PHI to 
Designated Employees. 

NOW, TEEREFORE, in mnsidaation of the foregoing and of the covenants and 
a g m e n t s  s d  forth herein, the parties, intending to be legally bound, agree as follows: 

Section 1. &jInitions. Thc tams used, but othcrwisc not defined, in this BA 
Agreement shall have the same meaning as those tams in HIPAA. 

(a) "Administrative Savicts" shall m a n  the administrative and behavioral health 
services that American Behavioral provides to or on behalf of Employer and Plan, and pursuant 
to which Amaican Behavioral creates, receives, maintains or transmits PHI as a business 
associate of Plan. 

(b) "ASA Ameanent" shall mean one or mom administrative services agreements 
which may be a~taed into by and behvccn Amaican Behavioral and Employer, from time to 
time, pursuant to which Amaican Behavioral provides Administrative Services, as the same may 
be modified, mended, renewed or superseded. 

(c) "Breach* shall have the meaning set forth in 45 CFR 164.402, including, without 
limitation, the unauthorized acquisition, access, use or disclosun of PHI in a manna not 
pmnitted by HIPAA. 

Page I of I3 
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(d) "Data Aaererration" shall have the meaning set forth in 45 CFR 164.501, 
including, without limitation, and with rspcct to PHI created or received by American 
Behavioral in its capacity as the business associate of Plan, the combining of such PHI by 
American Behavioral with the Protected Health Information received by American Behavioral in 
its capacity as a business associate of another covered entity, to permit data analyses that relate 
to the Health Care Operations of Plan and the other covered entity(ies). 

(e) "Desimated Emvlovees" shall mean those pasons (or class of persons) 
designated on Exhibit A by Employer and Plan as being included within the class of employees 
or other workforce membcrs under the control of Employer designated in the Privacy Plan 
Amendment that arc authorized to use and disclose PHI in accordance with the Privacy Plan 
Amendment 

( f )  "Desimated Record Set" shall have the meaning set forth in 45 CFR 164.501, 
including, without limitation, a group of records maintained by or for Plan that consist of (i) the 
medical records and billing records about individuals maintained by or for Plan; (ii) the 
enrollment, payment, claims adjudication, and case or medical management record systems 
maintained by or for a health plan; or (iii) records used, in whole or in part, by or for Plan to 
make decisions about individuals. For purposes of this definition, the term "record" means any 
item, collection or grouping of information that includes Protected Health Information and is 
maintained, collected, used or disseminated by or for Plan. 

(g) "Effective Daten shall mean the effective date of the ASA Agreement. 

(h) "Emvlover" shall mean the entity who sponsors the Plan and who has executed 
this BA Agreement (by its duly authorized representative) on the signature line designated for 
Employer. 

(i) "Health Care O~erations" shall have the meaning set forth in 45 CFR 164.501, 
including, without limitation, the following activities of Plan, to the extent that the activities arc 
related to covered functions: quality assessment and improvement activities; credentialing; 
accreditation; conducting medical reviews; legal services; underwriting premium rating; 
business planning and development; businss management; and general administrative activities. 

(j) "HIPAA" shall mean: (i) the Health Insurance Portability and Accountability Act 
of 1996, and regulations promulgated thereunder, including the Privacy, Security, Breach 
Notification and Enforcement Rules at 45 CFR Parts 160 and 164, and any subsequent 
amendments or modifications thereto, and (ii) the HlTECH Act, and regulations promulgated 
thereunder, and any subsequent amendments or modifications thereto. 

@) "HlTECH Act" shall mean the provisions applicable to business associates under 
the Health Information Technology for Economic and Clinical Health Act, found in Title XI11 of 
the American Recovery and Reinvestment Act of 2009, Public Law 1 11-5. 

(I) "PHI" shall mean Protected Health Information which American Behavioral 
creates, receives, maintains or transmits on behalf of Plan in connection with the performance of 
Administrative Services. 

Page 2 o/ l3 

(m) "Plan" shall mean one or more group health plans sponsored by Employer to 
which American Behavioral provides the Administrative Services. 

(n) "Plan Administrative S e ~ c e s "  shall mean the administrative services performed 
by Employa pursuant to the plan documents of Plan, including the Privacy Plan Amendment. 

(0) "Privacv Plan Amendment" shall mean that amendment to the plan documents of 
Plan that complies in all respects with the requirements set forth in 45 CFR 164.504(f)(2) and for 
which the Plan has received a written certification as required by the Privacy Rules, on or before 
the Effective Date. 

(p) "Privacv Rules" shall mean the Standards for Privacy of Individually Identifiable 
Health Information at 45 CFR Parts 160 and 164, as may be amended, modified or superseded, 
from time to time. 

(q) "Protected Health Information" shall have the meaning set forth in 45 CFR 
160.103, including, without limitation, any information, whether oral, elcwonic or recorded in 
any form or medium: (i) that relates to the past, p e n t  or future physical or mental condition of 
an individual, including genetic information; or (ii) the provision of health care to an individual; 
or (iii) the past, present or future payment for the provision of health care to an individual; and 
(iv) that identifies the individual or with respect to which t h m  is a reasonable basis to believe 
the information can be used to identify the individual. 

(r) "Reauired bv Law" shall have the meaning set forth in 45 CFR 164.103, 
including, without limitation, a mandate contained in law that compels American Behavioral to 
make a use or disclosure of PHI and that is enforceable in a court of law. 

(s) "Secrctarv" shall mean the Scmtary of the U.S. Department of Health and 
Human Services or hidher designee. 

(t) "Securitv Incident" shall have the meaning set forth in 45 CFR 164.304, including 
the attempted or successful unauthorized access, use, disclosure, modification or destruction of 
eIectronic PHI. 

(u) "Securitv Rules" shall mean the Security Standards for the Protection of 
Electronic Protected Health Information at 45 CFR Parts 160 and 164, as may be amended, 
modified or superseded from time to time. 

(v) "Standard Transaction" shall have the meaning set forth in 45 CFR 162.103. 

(w) 
"Unsecured PHI" shall have the meaning set forth in 45 CFR 164.402, including, 

without Ilmitation, Protected Health Information not secured through the use of encryption, 
destruction or other technologies and methodologies identified by the Secretary to render such 
information unusable, unreadable, or indecipherable to unauthorized persons. 

Seetion 2. Oblieations of American Behavioral. 

~ K Q 1 2 - E r l  (4?2OllF-) 

APPENDIX 1 
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(i) Accounting of PHI Disclosures. American Behavioral agrees to document 
disclosures of PHI and information related to such disclosures as would be required for Plan to 
respond to a request by an individual for an accounting of disclosures of PHI in accordance with 
45 CFR 164.528. Upon written notice h m  Plan, and in accordance with the written policies of 
American Behavioral then in effect, American Behavioral shall make available to Plan the 
information required to provide an accounting of such disclosures. American Behavioral agrees 
to implement a process that allows for an accounting to be collected and maintained by 
Amaican Behavioral and its agents or subcontractors in accordance with the time periods 
specified by 45 CFR 164.528 (except for disclosures occurring prior to the Effective Date). If a 
request for an accounting of PHI is delivered directly to American Behavioral, American 
Behavioral shall promptly forward the request to Plan. 

fj) Governmental Access to Records. American Behavioral shall make its facilities 
and internal practices, books and rccords relating to the use and disclosure of PHI available to 
the Secretary in a time and manner designated by the Sccrdary, for the purpose of the Secretary 
determining American Behavioral's and Plan's compliance with HIPAA. 

O Minimum Necessarv Use and Disclosure Rwuircment. In accordance with 45 
CFR 164.502@), American Behavioral shall only request, use and disclose the minimum amount 
of PHI necessary to reasonably accomplish the purpose of the request, use or disclosure. Further, 
American Behavioral will restrict access to PHI to those employees, subcontractors and agents of 
American Behavioral who are actively and d ' i t l y  participating in providing Administrative 
S e ~ c e s  and who need to know such PHI in order to fulfill such responsibilities. 

(1) Retention of PHI. American Behavioral shall retain all PHI throughout the t am 
of the ASA Agreement and shall continue to maintain the information required under Section 
2(i) of this BA Agreement for a period of six (6) years h m  its creation. 

(m) Notification Oblieation: Mitination. During the term of this BA Agreement, 
American Behavioral shall notify Plan within five (5) days after the discovery of any use and/or 
disclosure of PHI not permitted by this BA Agreement, a Breach of Unsecured PHI or any 
material Security Incident This notification shall include the information required by HIPAA 
and at a minimum the following information: (i) a description of the facts and circumstances 
concerning the Breach or Security Incident; (ii) a description of the PHI affected; and (iii) the 
names and identity of the individual(s) affected. Amcrican Behavioral shall take prompt 
corrective action to mitigate and cure, if feasible, any harmful effect that is known to American 
Behavioral of an improper use and/or disclosurc of PHI, Breach or Security Incident. American 
Behavioral shall cooperate with Plan regarding any Breach notification to third parties. 
American Behavioral shall be deemed to discover a Breach of Unsecured PHI as of the first day 
on which such Breach is known, or should have been known, by American Behavioral. Plan 
shall provide any breach notifications as required by HIPAA. 

(n) Comuliance with Standard Transactions. If American Behavioral conducts, in 
whole or in part, Standard Transactions for or on behalf of Plan, American Behavioral will 
comply, and will require any of its subcontractors or agents involved with such Standard 
Transactions on behalf of Plan to comply, with each applicable requirement of 45 CFR Parts 160 
and 162. American Behavioral will not enter into, or permit its subcontractors or agents to enter 
into, any agreement in connection with the conduct of Standard Transactions for or on behalf of 
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Plan that: (i) changes the definition, data condition, or use of a data element or segment in a 
Standard Transaction; (ii) adds any data elements or segments to the maximum defined data set; 
(iii) uses any code or data element that is marked "not used" in a Standard Transaction or are not 
in the Standard Transactions' implementation specification; or (iv) changes the meaning or intent 
of the Standard Transactions' implementation specifications. 

Section 3. Oblieations of Em~lover. 

(a) Notice of Privaw Practice. Employer shall notify American Behavioral of any 
limitation(s) in the Plan's notice of privacy practices in accordance with 45 CFR 164.520, to the 
extent that such limitation(s) may affect American Behavioral's use or disclosure of PHI. 

@) Restrictions on Use or Disclosure. Employer shall notify American Behavioral of 
any changes in, or revocation of, pcnnission by individuals to use and/or disclose PHI, to the 
extent such changcs or revocations may affect American Behavioral's permitted or required uses 
andlor disclosures of PHI. Further, Employer shall notify American Behavioral of any 
restriction on the use and/or disclosure of PHI that Plan has a g r d  to in accordance with 45 CFR 
164.522, to the extent such restriction may affect American Behavioral's permitted or require3 
uses and/or disclosures of PHI. 

Section 4. Term and Termination. 

(a) m. This BA Agrcement shall commence on the Effective Date and will 
main  effective for the entire term of the ASA Agreement, unless earlier terminated in 
accordance with the terms herein. 

@) Automatic Termination. This BA Agreement will immediately and automatically 
terminate without notice upon termination of all ASA Apement(s). 

(c) For Cause Termination Due to Material Breach. Either party may terminate this 
BA Ageanent by notice in writing to the other party, if the other party materially breaches this 
BA Agmment in any manner and such material breach continues for a period of thirty (30) days 
after written notice is given to the breaching party by the other party specifying the nature of the 
breach and requesting that it be cured. A material breach of this BA Agreement shall constitute a 
breach of the ASA Agreement. If termination of this BA Agrament is not feasible, the non- 
breaching party shall report the breach to the Secretary if required by HIPAA. Employer and 
American Behavioral hcrcby agree that, upon termination of this BA Agreement, the ASA 
Agreement shall automatically terminate and Amaican Behavioral shall have no further 
obligation to perform the Administrative Servics. 

(d) Judicial or Administrative Proceedim. Employer or American Behavioral may 
terminate this BA Agrcement and the ASA Apement, dective immediately, if: (i) the other 
party is named as a defendant in a criminal proceeding for a violation of HIPAA or (ii) there is a 
finding or stipulation that either party has violated any standard or requirement of HIPAA in any 
administrative or civil proceeding. 

(e) Effect of Termination. As of the effective date of termination of this BA 
Agreement, neither party shall have any further rights or obligations hereunder except: (i) as 
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otherwise provided herein or in the ASA Agreement; (ii) for continuing rights and obligations 
accruing under HIPAA; or (iii) arising as a result of any breach of this BA Agreement, including, 
but not limited to, any rights and ranedies available at law or equity. Upon termination of this 
BA Agreement for any reason, American Behavioral shall return or destroy all PHI (regardless 
of form or medium), including all copies thereof and any data compilations derived h m  PHI 
and allowing identification of any individual who is the subject of the PHI. The obligation to 
return or destroy al l  PHI shall also apply to PHI that is in the possession of agents or 
subcontractors of Amaican Behavioral. If the ntum or destruction of PHI is not feasible, 
American Behavioral shall provide Employer written notification of the conditions that make 
return or destruction not feasible. Upon notification that rehlrn or destruction of PHI is not 
feasible, American Behavioral shall continue to extend the protections of this BA Agrtcment to 
such information, and limit further uses or disclosures of such PHI to those purposes that make 
the rctum or destruction of such PHI not feasible, for as long as American Behavioral maintains 
such PHI. If American Behavioral elects to destroy the PHI, American Behavioral shall notify 
Employer in writing that such PHI has been destroyed 

Section 5. Indemnilv. American Behavioral agrees to indemnify, defend and hold 
harmless Employer, Plan and their respective owners, officers, employtes and agents from any 
and all claims, penalties, fines, costs, liabilities or damages, including but not limited to 
reasonable attorneys' fees, arising &om or based upon any violation of this BA Agreement andlor 
HIPAA by American Behavioral or any of its owners, officers, employees, agents and 
subcontractors. Employer agrees to indemnify, defend and hold harmless American Behavioral 
and its owners, officers, cmploycs and agents &om any and all claims, penalties, fines, costs, 
liabilities or damages, including but not limited to reasonable attorneys' fees, arising h m  or 
based upon any violation of this BA Agreement andlor HIPAA by Employer, Plan or any of their 
nspective owners, officers, employees, agents and subcontractors. 

Section 6. Construction. This BA Agreement shall be construed as broadly as 
necessary to implement and comply with HIPAA. The parties a p e  that any ambiguity in this 
BA Agreement shall be resolved in favor of a meaning that complies and is consistent with 
HIPAA. The tams and conditions of this BA Agreement shall ovcnide and control over any 
conflicting tcrms and conditions in the ASA Agreement, which arc related to the security and 
privacy of PHI. Except as expressly modified or amended herein, all other tenns and conditions 
of the ASA Agreement shall remain in full force and effect. 

Section 7. Ca~tions. The captions contained in this BA Agreement are included 
only for convenience of reference and do not define, limit, explain or modify this BA Agreemmt 
or its interpretation, construction or meaning and an in no way to be construed as part of this BA 
Agreement. 

Section 8. m. All notices and other communications required or permitted 
pursuant to this BA Agreement shall be in writing, addressed to the party at the address set forth 
at the end of this BA Agreement, or to such other address as any party may designate h m  time 
to time in writing in accordance with this Section. All notices and other communications shall 
be sent by: (i) registered or certified mail, return rtccipt requested, postage prepaid; (ii) 
overnight mail by a reputable canier; (iii) facsimile with a copy sent by First Class Mail, postage 
prepaid; or (iv) hand delivery. All notices shall be effective as of the date of delivery if by hand 

delivery and overnight mail, two (2) days following the date of facsimile, or for certified mail on 
the date of receipt, whichever is applicable. 

Section9. Asrienment This BA Agreancnt and the rights and obligations 
hereunder shall not be assigned, delegated, or otherwise transfmed by either party without the 
prior written consent of the other party and any assignment or transfer without proper consent 
shall be null and void. 

Section 10. Covernine Law and Venue. This BA Agreement shall be govaned by 
and intcrprcted in accordance with HIPAA and the internal laws of the State of Alabama, without 
giving effect to any conflict of law provisions. Any action at law, suit in equity, or other judicial 
proceeding for the enforcement of this BA Agreement, or any provision hereof, shall take place 
in the State of Alabama in Jefferson County. Employer, Plan and American Behavioral hacby 
consent to the personal jurisdiction of the state and federal courts in Jefferson County, Alabama 
in any dispute arising h m  or related to this BA Agreement. 

Section 11. Bindine Effect: Modification. This BA Agreement shall be binding 
upon, and shall enure to the benefit of, the parties hcrcto and their respective permitted 
successors and assigns. This BA Agreement may only be amended or modified by mutual 
written agreement of the parties; provided, however, that in the event any provision of this BA 
Agrcanmt shall conflict with the requirements of HIPAA, this BA Agreement shall 
automatically be deemed amended as necessary to conform to such legal requirements at all 
times. 

Section 12. m. The failure of either party at any time to enforce any right or 
remedy available hereunder with respect to any breach or failure shall not be construed to be a 
waiver of such right or remedy with respect to any other breach or failure by the other party. 

Section 13. Severabity. In the event that any provision or part of this BA 
Agreement is found to be totally or partially invalid, illegal, or unenforceable, then the provision 
will be deemed to be modified or restricted to the extent and in the manner ncccssarv to make it 
valid, legal, or enforceable, or it will be excised without affecting any other of this BA 
Agnancnt, with the parties agreeing that the remaining provisions arc to be deemed to be in full 
fokc and effect as ifthcy had bekexecuted by both ;&ties subsequent to the expungement of 
the invalid provision. 

Section 14. No Thud-Partv Benefidaries. Nothing express or implied in this BA 
Agreement is intended to confer, nor shall anything hemin confer, upon any person or entity 
other than Plan, Employer, American Behavioral and their rtspective successors or permitted 
assigns, any rights, remedies, obligations or liabilities whatsoever. 

Section 15. Inde~endent Contractor. The parties hereby acknowledge that in 
providing savices pursuant to this BA Agreement, American Behavioral is at all times acting as 
an independent contractor and not as an employee or agent of Employer or Plan. 

Section 16. Entire Aereement. This BA Agreement, including the Exhibits, 
constitutes the entire agreement be.twe.cn the parties with respect to the matters contemplated 
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herein and supersede all previous and contemporaneous oral and written negotiations. 
commitments, and understandings relating thento. 

Section 17. Counterparts. The parties hereby agree that any numba of counterparts 
of this BA Agreement may be executed, and that each such counterpart shall be deemed to be an 
original instrument, but all such counterparts together shall constitute but one BA Agrment. 

[Signaturea on the foUowing page] 
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IN WITNESS WHEREOF, Employa and American Behavioral have each caused this 
BA Agtcmmt to be executed in their respective names by their duly authorized rqmsaItative. 

AMERICAN BEEAVIORAL: EMPLOYER: 
American Behavioral City of Moon* Brook 

By: 
~i&ard L. Bozzelli, Chairman 

Date: )m- w I? Date: 

Address: 3680 Grandview Parlovay Address: 3928 Montclair Road, Suite148 
Suite 100 Mountain Brook, AL 35213 
Birmingham, Alabama 35243 

antact  Person: 5 ~ k w  G c ~ s A ~  
Contact Pason: I k b o d  C. Garvin 

~eiephonc: (a() 802-380 3 
Telephone: (205) 868-9633 
Facsimile: (205) 868-9625 Facsimile: CZO() 870 -357 7 
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List of Daignatcd Employees 

Unda the Privacy Rulw, Plan must pmvide a list of names of employes (or class of employees) 
who are authorized to receive PHI firm American Behavioral. The employees listed below must 
be the same employas (or within the same class of cmployecs) who arc designated in Plan's 
Privacy Plan Ammdmmt 

Employer: City of Mountah Brwk 

The Plan hacby authorizes American Behavioral to disclose PHI to the following Designated 
Employcw (or class of employees): 

The Employer hereby agrees to notify American Behavioral, in writing, if the information andlor 
pasons idmtified in thc above list changes. 

Effective Date: &4 %*, 30 1 )  
A 1 

Title: 

Date: 

Page I2 of 13 

Perdtted Dbdosares to Other Burinus A8roeleter 

Please complete this form and provide the namw of other business associates (such as third party 
administrators, benefit consultants, pharmacy managers, or brokers) to whom you want 
American Behavioral, as your business &ate, to disclose PHI to on your behalf. Also please 
list any conditions or limitations that apply to the disclosure of PHI. If you list no conditions or 
limitations, then American Behavioral will provide the identified business associates all PHI that 
would be available h m  the Plan If you do not complete and ntum this Exhibit B. American 
Behavioral will not disclose PHI to other business associatw of the Plan until the Plan authorizw 
such disclosure in writing. 

Employer: City of Mountain Brook 

The Plan haeby authorizes Amaican Behavioral to disclose PHI to the following business 
associates of the Plan: 

x 
Ei' 
5 
F 
0 
X 
00 

The Employ-a henby agrees to notify American Behavioral, in writing, if the information and/or VI 

pasons idmtified in the above list changes. 

Signatnm 

Name: '34. &d7m 
Title: cc'& /LtMyLf 

Date: 
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ADDENDUM TO AGREEMENT BETWEEN 
THE CITY OF MOUNTAIN BROOK AND 

AMERICAN BEHAVIORAL EAP. LLC 
DATED JULY 22,2013 

THIS ADDENDUM ("thdthis Addendum") to the principal agreement between the City of 
Mountain Brook, Alabama ("the City"') and American Behavioral EAP, LLC ("the Contractor'') dated 
July 22,2013. 

This Addendum is a part of the prindpal agreement, but supenedcs and controls any 
conflicting or  inconsistent terms or provisions in the prindpal agreement, particularly to the extent 
the conflicting or inconsistent terms or provisions purport elther to (a) confer greater rights or 
remedie on the Contrpaor than are provided henin or  under otherwise applicable Inw, or to (b) 
reduce, restrict, or eliminate rights or  remediea that would k available to the City under othernlse 
applicable hw. The addendnm shall remaln in full force and effect with respect to any amendment, 
extension, or  supplement of or  to the principal agreement, whether or not e x p d y  acknowledged 
or  inmrpornted therein. No agent, employee, or  repnsentative of the Clty is authorized to waive, 
modify, or suspend the operation of the Addendum or  any of its terms or  provblons without 
e x p m  approvaI of the Mountain Brook City Councll. 

I. Drfmirions. For purposes of this Addendum, the terms below have the following meanings: 

A. "The Ciry" refers to and includes the City of Mountain Brook. Alabamq and its 
constituent departments, boards, and agencies. 

B. "The (this) Agreemenl" refers to the principal contract, agreement, proposal, quotation, 
or other document that sets fonh the basic terms and conditions under which the 
Contractor is engaged to provide goods, materials, or services to the City, includingthe 
payment or other consideration to be provided by the City in exchange therefor. 

C. "The Conlraclor" refers to the person, firm, or other legal entity that enters into an 
upanen t  with the City to provide goods. materials, or scrvices to the City, and includes 
vendors and suppliers providing goods, materials, and services to the City with or without 
a formal contract as well as the Contractor's vendon, suppliers, and subconhactors. 

Arbitration; Mediation; A h a t e  D&pule RuoIutlon. The City agrees to arbitrate disputes or 
to engage in alternate dispute resolution (ADR) if arbitration or ADR is required by the 
agreement sr a means of resolving disagreements arising thereunder or is a precondition to the 
pursuit of other legal remedies, but only to the extent (I) tht rights and remedies available under 
such arbitration rules or processes do not afford the Contractor greater relief (e.g., attorney's fees, 
damages, etc.) than would be available under otherwise applicable law, (2) the venue for the 
arbitration or mediation proceeding is in Jefferson County, Alabama, and (3) the costs of such 
proceedings (including the fees of the arbitrator or mediator) arc divided evenly between the 
parties. 

3. Attorney's Fees; Cowl Cosls; Liligalion E*pensu. The City shall not be liable for attorney's 
fees, court costs, litigation expenses, and like charges except and to the extent such fees, costs, 

and charges would be assessed against the City under applicable law in the absence of any 
contractual provision imposing or assigning liability therefor. 

4. Lute Payment Charges; Fees; Inleresf. The City shall not be liable for any late payment 
charges, interest, or fees on any delinquent bill for goods, materials, or scrvices at a rate higher 
than two-thirds of one percent per month (eight percent per annum), but bills rendered to the City 
shall not be considered delinquent any earlier than thirty (30) days after rendition of a complm 
and accurate bill by the Contractor. Contested bills shall not be subject to late payment charges 
pending resolution of the dispute. 

5. Indemni/ic&n; Hold-Harmlus; Release; Waiver; LimLatiom of LiabUi@ or Remedia. The 
City shall not and does not indemnify. hold harmless, or release the Contractor or any other 
person, firm, or legal entity for, from, or with respect to any claim, cause of action, cosb charge, 
foe, expense, or liability whatsoever arising out of or relating to the subject matter of the 
agreement or the performance or nonperformance thereof; nor shall or does the City waive its 
right to assert or pursue any remedy or claim for relief of any kind that it may have against the 
Contractor or any other person, tirm, or entity for any actual or alleged default or other breach of 
legal duty on the part of the Contractor or any person, firm, or entity in privity thenwith or acting 
on Contractor's behalf. Any limitation or restriction regarding the type, nature, form, amount, or 
extent of any right, nmedy, relief, or recovery that would otherwise be available to the City is 
expressly disavowed, excluded from the terms of the agreement, and void. 

6. Choice of Lmu; Choie of Venue or Forum. The meaning, legal effect, and enforcement of 
terms and provisions of the agreement and the resolution of any disputes arising thereunder or 
relating thereto shall be governed by the laws of the State of Alabama except to the extent 
otherwise required by applicable conflict-of-law principles. The venue of any suit, action, or 
legal proceeding brought to enforce or secure relief by reason of any asserted breach of duty 
arising out of or relating to the performance or nonperformance of the agreement shall be 
Jefferson County, Alabama except to the extent otherwise required by applicable principles of 
law. 

7. Conslrucfion ofAddendum. Nothing in this Addendum shall be conshued to create or impose 
any duty or liability on the City, to create a right or remedy in favor of the Contractor against the 
City, or to restrict or abrogate any right or remedy that is available to the City against the 
Contractor or any other person, firm, or entity under either the principal agreement or as a matter 
of law. 

8. Alabama Immigration Lmv CompIiancc Conma. Contractor agrees that it will fully comply 
with the Immiption Reform and Control Act of 1986, as amended by the Immigration Act of 
1990, and the Beason-Hammon Alabama Taxpayer and Citizen Protection Act, which makm it 
unlawful for an employer in Alabama to knowingly hire or continue to employ an alien who is or 
has become unauthorid with respect to such employment or to fail to comply with the 1-9 
requirements or fails to use E-Verify to verify the eligibility to legally work in the United States 
for all of its new hires who arc employed to work in the State of Alabama. Without limiting the 
foregoing, Contractor shall not knowingly employ, hire for employment, or continue to employ 
an unauthorized alien, and shall have an officer or other managerial employee who is personally 
familiar with the Contractor's hiring practices to execute an affidavit to this effect on the form 
supplied by the Board and return the same to the City. Contractor shall also enroll in the EVerify 
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Program prior to performing any work, or continuing to perform any ongoing work, and shall 
remain enrolled du~ughout the entire course of its perfonnonce hermndcr, and shall attach to its 
ddavit the &Verify Program for Employment Verification and Memorandum of Undustanding 
and such other documentation as the Board may require to w d r m  Contractor's enroUmcnt in the 
E-Verify Pm@am. Contractor agrsw not to knowingly allow any of its subwn~ctoS,  or any 
other p a q  with whom it has a conmct, to employ in the State of Alabama any illegal or 
undocumented aliens to perform any work in connection with thc Ptujcct, and shall include in all 
of its conhactr a pmvision substantially similar to this pagraph. If Contractor receives actual 
knowledge of the unauthorized status of one of ih employees in the State of Alabama, it will 
m o v e  that employee from the project, jobsite or pemires of the City and sMI comply with the 
Immigration Reform and Control Act of 1986, as amended by the Immigration Act of 1990, and 
thc Bcawn-Hammon Alabama Taxpayer and C i  Protection Act. Contractor shall require 
each of itr subcontractors, or other parties with whom it has a wntract, to act in a similar fashion. 
If Contractor violates any Urn, of this provision, this Agimment will be subject to immediate 
termination by the City. To the fullest atent pamitted by law. Contractor shall defend, 
indemnify and hold hsnnltss thc City fmm any and all losses, consequential damages, expenses 
(including. but not limited to, attorneys' fees), claims, suits, liabilities, fines, p a ~ I t i y  and any 
0th- Mstr arising out of or in any way related to Contrsctor's failure to fulfill h obligations 
wntaincd in this paragraph. 

DATED this 22nd day of July, 2013. 

Ameriun &hlYiOlP( EAP, LLC 

By: 

Its: 

City of Monntein Brook, Alabama 
n I 

By: 
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BE IT RESOLVED, by the City of Mountain Brook as follows: 

1. That the City enter into an agreement with the State of Alabama, acting by and through 
the Alabama Deparbnent of Transportation relating to a Transportation Enhancement 
project with partial funding by the Federal Highway Administration, which agmmcnt is 
before this Council; 

2. That the agreement be executed in the name of the City, for and on behalf of the City, by 
it's h4ayor. 

3. That it be attested by the Clerk and the seal of the City affixed thereto. 

BE IT FURTHER RESOLVED, that upon the completion of the execution of the 
agreement by all partia, that a copy of such agreement be kept on file by the City 
Council. 

1, the undaigned qualified and acting City Clerk of the City of Mountain Brook, 
Alabama, do hereby certify that the above and foregoing is a m e  copy of a resolution 
lawfully passed and adopted 
such Council held on the 
and that such resolution is on file in the 

TN WITNESS WHEREOF, I have 
the City on this 2% d ' .-22&&/& 

City Clcrk 

AGREEMENT 
FOR A TRANSPORTATION ENHANCEMENT PROJECT 

BETWEEN THE STATE OF ALABAMA AND 
THE CITY OF MOUNTAIN BROOK 

Jefferson County 

Mountain Brook Village Trail System (Memory Lane) Phase 7A 
Project No. STPTE-TEOS(918)Sl 

SUPPLEMENT NUMBER 1 

This Supplemental Agreement is made and enterad into by and between the State of 

Alabama (acting by and through the Alabama Department of Transportation), hereinafter 

referred to as STAW and the City of Mountain Brook, hereinafter refend to as AGENCY, in 

wopcration with the U. S. Department of Transportation, Federal Highway Administration, 

hereinafIer referred to as FHWA, and 

WHEREAS, the STATE and the AGENCY entered into an " Agreement for a 

Transportation Enhancement Project" for the above referenced project, on the 19Ih day of 

September 2008; and 

WHEREAS, the STATE and the AGENCY desire to amend the Agreement entered into 

on the 1 9*day of September 2008, by execution of this supplemental agreement 

NOW, THEREFORE, the parties hereto, for, and wnsideration of the premises stated herein, do 

hmby mutually promise, stipulate, and agree that the foregoing agreement between the parties 

dated September 19,2008 be and the same is hmby amended in the following respect: 

1. PART TWO (2) PROJECT PROVISIONS, Paragraph C. is hmby amended by 

substituting: 
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C. Project Funding: It is expressly understood that federal funds for this project will be 

provided from Surface Transportation Program funds as authorized under 23 U.S.C 

133(d)(2) and the STATE will not be liable for any funding. It is further understood that 

this is a cost reimbursement program and no federal funds will be provided to the 

AGENCY prior to accomplishment of work for which reimbursement is requested. 

Cost for the project will be fmanced, when eligible for federal participation, on the basis 

of $251,055.00 federal transportation enhancement funds, and $62,763.75 AGENCY 

funds not to exceed a maximum sum of $313,818.75 in federal b d s  and AGENCY 

funds. The estimated cost and additional participation by the various parties is as 

follows: 

Total Estimated Estimated Estimated 
Estimated Federal Agency State 
Cost Funds Funds Funds 

Construction 
(Including Professional Fees $300,000.00 $240,000.00 $60,000.00 SO 
for Construction Engineering 
and Inspection) 
Additional Construction 6 13,818.75 $ 11,055.00 $ 2,763.75 SO 

Total: $313,818.75 $251,055.00 $62,763.75 $0 

Plans for constructing improvements under this project will be developed by or for the 

AGENCY at no expense to the STATE or FHWA. Construction of improvements under 

this agreement will be construction by contract in keeping with applicable competitive 

bid laws. Necessary engineering and inspection during construction will be p e r f o n d  by 

or for the AGENCY and will be paid for with federal funds. Any cost incurred by the 

AGENCY relating to this project which is dtterrnined to be ineligible for reimbursement 

by the FHWA or in excess of the limiting amount previously stated will be borne and 

paid by the AGENCY with no liability of the STATE for any such cost. 

3. Exhibits M and N are hereby attached to and made a part of this Agreement. All 

other and remaining provisions of the Agreement of September 19,2008 shall remain the 

same. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by 
those officers, officials and persons duly authorized to execute same, and the Agreement is 
deemed to be dated and to be effective on the date hereinafter stated as the date of its approval by 
the Govcmor of Alabama 

ATTEST: 
g. City ountain Brook, Alabama 
Z 
E 
W 

By:- 
K 

L By: a 
City C erk (Signahae) 

&A- 
& Mayor (Signature) 

N 

E 
W 
0 k - c c  ode9 
4 N Type Name of Clerk Type Name of Mayor 
N 

3 APPROVED AS TO FORM: 
3 
L. 

6 
? 

By: 
a. Jim R Ippolito, Jr. 
0 
o Chief Counsel 

Alabama Department of Transpoltation 

RECOMMENDED FOR APPROVAL: 

Brian C. Davis, Division Engineer 

Robert J. Jilla 
Multimodal Transportation Engineer 

Ronald L. Baldwin, P. E. 
Chief Engineer 

STATE OF ALABAMA, ACTING BY AND THROUGH 
M E  ALABAMA DEPARTMENT OF TRANSPORTATION 

John R. Cooper, Transportation Director 

The foregoing Agreement is hmby executed in the name of the State of Alabama and signed 
by the Governor on this day of ,20-. 

Robert Bentley 
Governor, State of Alabama 

EXHIBIT M 

CERTIFICATION FOR FEDERAL-AID CONTRACTS: L O B B W G  

This certification is applicable to the instrument to which it is attached whether attached directly 
or indirectly with other attachments to such instnunent. 

The prospective participantlrecipient, by causing the signing of and the submission of this 
Federal contract, grant, loan, cooperative AGREEMENT, or other instrument as might be 
applicable under Section 1352, Title 31, U. S. Code, and the person signing same for and on 
behalf of the prospective participantlrecipient cach respectively certify that to the best of the 
knowledge and belief of the prospective participant or recipient and of the person signing for and 
on behalf of the prospective participantlncipient, that: 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
prospective participantlrecipient or the person signing on behalf of the prospective 
participantlrecipient as mentioned above, to any person for influencing or attempting to 
influence an officer or employee of any Federal agency, a Member of Congnss, an officer 
or employee of Congress, or an employee of a Mmber of Congress in connection with the 
awarding of any Federal contract, the making of any Federal grant, the making of any 
Federal loan, the entering into of any cooperative agreement, and the extension, 
continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or 
cooperative agreement. 

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any Federal 
agency, a member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with this Federal contract, grant, loan, or cooperative 
agreement, or other instrument as might be applicable under Section 1352, Title 31, U. S. 
Code, the prospective participantlrecipient shall complete and submit Standard Form-LLL, 
"Disclosure Form to Report Lobbying," in accordance with its instructions. 

This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for 
making or entering into this transaction imposed by Section 1352, Title 31, U. S. Code. Any 
person who fails to file the required certification shall be subject to a civil penalty of not less than 
S10,OOO and not more than $100,000 for cach such failure. 

The prospective participantlncipient also agrees by submitting this Federal contract, grant, loan, 
cooperative agreement or other instrument as might be applicable under Section 1352, Title 31, 
U. S. Code, that the prospective participantlrecipient shall require that the language of this 
certification be included in all lower tier subcontracts, which exceed %100,000 and that all such 
subrecipients shall certify and disclose accordingly. 
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CONSULTANT 2/15/95 
REVISED 5130102 
REVISED 6/1611 1 

EXHIBIT N 

FUNDS SHALL NOT BE CONSTITUTED AS A DEBT 

It is agreed that the terms and commitments contained herein shall not be constituted as a debt of 
the State of Alabama in violation of Article 11, Section 213 of the Constitution of Alabama, 
1901, as amended by Amendment Number 26. It is further agreed that if any provision of this 
AGREEMENT shall contravene any statute or Constitutional provision of amendment, either 
now in effect or which may, during the course of this AGREEMENT, be enacted, then the 
conflicting provision in the AGREEMENT shall be deemed null and void. 

In any controversy concerning contract terms, or on a question of fact in connection with the 
work covered by this project, including compensation for such work, the decision of the 
Transportation D i o r  regarding the m a w  in Issue or dispute shall be final and conclusive on 
all parties. 

For any and all disputes arising under the terms of this contract, the parties hereto agree, in 
complia~ice with the recommendations of the Governor and Attorney General, when considering 
settlement of such disputes, to consider using appropriate forms of non-binding alternative 
dispute resolution. 

TERMINATION DUE TO INSUFFICIENT FUNDS 

a. If the agreement term is to exceed more than one fiscal year, then said agreement is subject 
to termination in the event that funds should not be appropriated for the continued 
payment of the agreement in subsequent fiscal years. 

b. In the event of proration of the fund from which payment under this AGREEMENT is to 
be made, agreement will be subject to termination. 

NO GOVERNMENT OBLIGATION TO THIRD PARTY CONTRACTOR$ 

The STATE and CONSULTANT acknowledge and agree that, notwithstanding any concurrence 
by the Federal Govemment in or approval of the solicitation or award of the underlying contract, 
absent the express written consent by the Federal Govemment, the Federal Government is not a 
party to this wntract and shall not be subject to any obligations of or Liabilities to the STATE, 
CONSULTANT, or any other party (whether or not a party to that contract) pertaining to any 
matter resulting from the underlying contract. 

The CONSULTANT agrees to include the above clause in each subcontract financed in whole or 
in part with Federal assistance provided to FHWA. It is further agned that the clause shall not 
be modified, except to identify the subcontractor who will be subject to its provisions. 

ALABAMA 
DEPARTMENT OF TRANSPORTATION 

THIRD DNlSlON 
OFFlCE OF WlON ENQNEER 

1020 BANKHEAD HWY.. WEST 

June 26,2013 

The Honorable Lawrence T. Oden 
Mayor, Uty  of Mountain Brook 
56 Church Street 
Mountain Brook, Alabama 35213 

RE: Jefferson County 
Project No. STPTE-TEOB(918) 51 
Mountaln Brook Village Trail System 
(Memory Lane) Phase 7A 
City of Mountain Brook 

Dear Mayor Oden: 

Attached is the origlnal supplemental agreement number 1 between the Department of 
Transportation and the City of Mountain Brook on the above referenced project. 

The project funding has been amended by adding additional construction cost. 

This agreement is submitted to the City for approval. After execution by the City Council, 
please return the original document, with original signatures and the C i  Seal affixed to this 
office for further handling. A certified resolution, which authorizes the Mayor to sign the 
agreement, affixed with the City Seal should also be included with the original agreement. 

If you have any questlons concerning this agreement, please contact Mrs. Renya Hooks of this 
office, telephone (205) 581-5883. 

Sincerefy, 

-7 
BCD/LAT/RMH/trs 
Attachment 
C: File w/an. 

Brian C. Davis 
Divlsion Engineer 

Y 
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rrJ 
S CABLE SERVICE AGREEMENT (this "Agreement") dated the 32 day of . 2013 C'Effective Date") is made by and betwecn Bright House 

~etworks! LK, a limited liability company ("Opmator"), and the City of Mountain Brook, a 
municipal corporation of the State of Alabama (the "City"). Operator and the City shall 
sometimu be refared to separately as a "Party," and collectively as the "Pmies." 

WHEREAS, Opcrator has requested the right to s e m  customers within the City of 
Mountain Bmok; and 

WHEREAS, the City is of the opinion that Opuator has sufficient legal and technical 
abiity to pmvide cable television services (as defined by the Act), fecilities and equipment 
necessary to meet the future cable-related needs of the residents of the City (the "Cable Savice" 
or "Sdce"); and 

WHEREAS, the City agrees to grant to Operator a non-cxclusive right to provide cable 
TV services within the City of Mountain Brook and to use the rights of way (ROW) of the City 
to pmvide cable TV services to the residents of the City; and 

WHEREAS, the City believes that the system and services that Operator will use in the 
City to pmvide Cable Service arc subject to the Cable Communications Policy Act of 1984.47 
U.S.C. 8 521, er seq., as it may be amended or superseded (the "Act") and 

WHEREAS, the Parties desire to enter into this Agreement, which the Parties, in good 
faith, intend to be binding as a matter of contract behveen them and believe is in accord with 
such obligations as might be imposed by the Act, Alabama law and the o r d i i c e s  of the City, if 
and to the extent such are applicable; and 

WHEREAS, Operator intends to provide Cable Service on a nondiscriminatory basis, 
and without rcgard to the income or minority status of any resident or group of residents miding 
in Opaator's service area located within the English Village and Mountain Brook Village areas 
of the C i  as o u t l i i  on the map in EMibir.4, attached hereto (the "Service Arean); and 

NOW, THEREFORE, in c o n s i d d o n  of and reliance upon the Recitals set out above, 
the @ve representations, promises, conceaions, terms and conditions contained he* the 
City and Operator agree as follows. 

1.1 Opaator agrees that it must Locate its cable service quipment in the ROW so as 
not to cause unreasonable interference with the pmper use of streets, alleys and other public 
ways and places, and not to cause unreasonable interfaence with the rights, if any, and 
reasonable convenience of property owners who adjoin any of the said streets, alleys or other 
public ways. In addition, Operator may enter private property only as permitted by applicable 

law, or as allowed by the owner of such private property for the purpose of constructing, 
operating, maintaining, repairing, and upgrading equipment or facilities. 

1.2 Operator agrees that no cable service facilities or equipment shall be placed in 
any public ways so as to unreasonably interfere with usual travel on, or maintenance of, such 
public rights of ways, nor shall such facilities or equipment unreasonably limit the visibility of 
vehicular and/or pedestrian traffic. 

1.3 Operator shall comply with the lawful application of all applicable provisions of 
local, state and federal law with respect to the location of Operator's cable service equipment and 
facilities in the ROW. If the location selected by Operator for specific cable service facilities or 
equipment raises a reasonable public health, safety, and welfare concern, the City and Operator 
agree to work together to identify alternative locations, if available, to satisfy any technical 
specifications or limitations of the facilities or equipment to be placed in the ROW and that are 
acceptable to the City. 

1.4 In accordance with local rules and regulations, the City agrees to process any and 
all applicable permits for the installation and construction of cable service facilities in a timely 
and prompt manner consistent with reasonable municipal practices. City agrees not to 
unreasonably block, restrict, or limit the construction and installation of the cable service during 
the term of this Agreement. 

1.5 With respect to the facilities of Operator located in the ROW and utilized to 
provide Cable Service: 

a. All construction practices for cable service facilities shall be in accordance 
with all applicable state laws and local codes. 

b. All installation of electronic cable service equipment shall be installed in 
accordance with the provisions of the National Electrical Safety Code of the National 
Bureau of Standards and National Electrical Code of the National Board of Fi 
Undenwitea. 

c. All of Operator's cable service equipment and facilities shall be installed, 
located, erected, constructed, reconstructed, replaced, removed, repaired, maintained and 
operated in accordance with good engineering practices. All such work must be 
performed by qualified maintenance and construction personnel so as not to endanger or 
unreasonably interfere with applicable improvements the City may dean appropriate to 
make, interfere in any unlawful manner with the rights of any propmy owner or 
unreasonably hinder or obstruct pedestrian or vehicular traffic. Nothing in this Section 
shall be construed to limit Operator's rights to access and make use of its own or general 
utility easements in accordance with the terms of such easements so long as such use is 
consistent with applicable law. 

d. Operator shall at all times employ ordinary care and shall install, maintain 
and use commonly accepted methods and devices preventing accidents which are likely 
to cause damage or injury to the public. 
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e. Operator shall to the extent applicable, comply with the provisions of local 
mles and regulations regarding tree trimming on public rights of ways. 

2. Term. The term of this Agreement shall begin on the Effective Date and end five (5) 
years a G e  Effective Date. This Agreement shall be renewed in accordance with the Act. 

3. Com~ensation to the City 

3.1 During the term of this Agreement, Operator shall pay to the City a fee of five 
percent (5%) of the Gross Revenues, which fee shall be paid quarterly. Such fees shall be paid to 
the City within forty-five (45) days after the end of the preceding quarter for which payment is 
made. Operator may designate a portion of the subscriber's bill attributable to fees imposed 
pursuant to this Agreement and recover such amount from the subscriber as a separate line item 
of the bill. 

Gross revenues shall mean all consideration of any k i d  or nature, including without 
limitation, cash, credits, property, and in-kind contributions (services or goods) received by 
Operator from the provision of Cable Service within the City. 

1. Included Items: Subject to paragraph (2), the tenn Gross Revenues shall 
include the following: 

a All charges and subscription fees paid by subscribers in the Service 
Area for the provision of Cable Service; 

b. All revenue derived from advertising sales and home shopping 
(including Home Shopping Network and any comparable shopping from home 
network) sales derived from the operation of the Service withi the City. 
Advertising commissions paid to third parties shall be deducted from advenising 
revenue included in Gross Revenues. The allocation of advertising and home 
shopping revenue shall be based on the number of subscribers in the City divided 
by the total number of subscribm in relation to the relevant region or national 
compensation arrangement; and 

c. All revenue arising from or attributable to the provision of Cable 
Service related to fees charged Subscribers for any basic, optional, premium, per- 
channel or per-program service; cable service provider fee; installation and re- 
connection fees; converter rentals andlor sales; wire maintenance revenues; 
upgrade, downgrade or other change-in-service fees; 

2. For the purposes of this Chapter, the term Gross Revenues shall not 
include the following: 

a. Charges, fees, or other revenues due but not received, including 
unrecovered bad debt; 

b. Late fees and collection fees; 

c. Refunds, rebates, credits or discounts to subscribers or City 

d. Any amounts attributable to the provision of Cable Suvice to 
customers at no charge, including the provision or such Service to the public 
institutions without charge; 

e. Any tax, fee, or assessment of general applicability imposed on the 
customer or the transaction by a Federal, State, or local government or any other 
governmental entity, collected by Opaator, and requked to be m i n e d  to the 
taxing entity, including sales and use taxes and utility user taxes; 

f. Any forgone revenue from the provision of Service at no charge to 
any Person, except that any forgone revenue exchanged for trades, barters, 
services, or other items of value shall be included in Gross Revenue; 

g. Sale of capital assets or surplus equipment; 

h. Reimbursement by programmers of marketing costs actually 
incurred by Operator for the introduction of new programming; and 

i. The sale of Services for resale to the extent the purchaser certifies 
in writing that it will resell the Service and pay a fee to the City with respect 
hereto. 

4. Educational and Governmental Proaramrning. 

4.1 Operator shall make available one (1) digital channel for use by the City to 
enable City to provide educational and governmental ("EG) programming. Operator's 
obligation herein will begin when its cable service subscribers in the Service Area reach one 
thousand (1000) subscribers or eighteen (18) months after the Effective Date, whichever comes 
first. City shall be responsible for programming the channel and all other costs associated 
therein. 

4.2 Operator shall pay the City an EG Fm of TWENTY FIVE CENTS ($0.25) per 
subscriber per month. Payment shall be due within 45 days of the end of each quarter. 

4.3 If technically and economically feasible, Operator will, at its discretion, 
use reasonable efforts to interconnect with the other cable or video provider to provide EG 
programming. 

4.4 Operator will provide complimentary basic cable TV service to each public 
school, municipal government administrative buildings, fire buildings, police buildings, and 
library buildings that is passed by Operator's system and capable of being served with a 200 foot 
drop. 

5. -. Operator shall comply with 47 C.F.R. 5 76.309(c), as amended from 
time to time. 
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6. Non-Discrimination. Operator will not deny access to its cable service within the City 
because of the income or minority status of the residents within the City. 

7. Emernencv Alerts. Operator shall comply with all FCC rules and regulations regarding 
the transmission of EAS alerts. 

8. Indemnification. Operator agrees to indemnify, save harmless and defend the City, its 
officials, agents, servants, and employees against, and hold them harmless from, any and all 
lawsuits, claims, demands, liabilities, losses and expenses, including court costs and reasonable 
attorney's fees for or on account of any injury to any person, or any death at any time resulting 
from such injury, or any damage to any property, which may arise, whether in whole or in part, 
out of or in connection with the actions or omissions of the Operator, except for damages 
resulting from the gross negligence or willful misconduct of the City, its officials, agents, 
servants, or employees. 

9. Insurance. General Liability Insurance. Operator shall maintain, and by its acceptance of 
this Agreement specifically agrees that it will maintain throughout the term of this Agreement, 
general liability insurance insuring the Grantee in the minimum of: 

(1) $l,000,000 for property damage per occurrence; 

(2) $1,000,000 for property damage aggregate; 

(3) 51,000,000 for personal bodily injury or death to any one person; and 

(4) 35,000,000 bodily injury or death aggregate per single accident or occunence. 

Such general liability insurance must include coverage for all of the following: 
comprehensive form, premises-operations, explosion and collapse hazard underground hazard 
pmducts/completed operations hazard, contractual insurance, broad form property damage, and 
personal injury. 

Automobile Liability Insurance. Operator shall maintain, and by its acceptance of this 
Agreement specifically agrees that it will maintain throughout the term of this Agreement, 
automobile liability insurance for owned, non-owned, or rented vehicles in the minimum amount 
of: 

(1) 31,000,000 for bodily injury and consequent death per occurrence; 

(2) l ,000,000 for bodily injury and consequent death to any one person. 

(3) 3 1,000,000 for property damage per occurrence. 

Worker's Compensation and Employer's Liability Insurance. Operator shall maintain 
and by its acceptance of this Agreement specifically agrees that it will maintain throughout the 
t m  of this Agreement, Worker's Compensation, valid in the State of Alabama, in the minimum 
amount of: 

(1) Statutory limit for Worker's Compensation. 

Upon wrinen q u e s t ,  Opcrator shall furnish to the City cntificates of insurance for all 
types of insurance required under this Section. Failure to furnish said certificates of insurance in 
a timely manner shall constitute a violation. 

Neither the provisions of this section nor any damages recovered by the City hereunder 
shall limit the liability of the Operator under this Agreement. 

The insurance policy may not be canceled by the insurance company nor the intention 
not to renew be stated by the insurance company until thirty (30) days after receipt by the City, 
by certified mail, of a written notice of such intention to cancel or not to renew. 

10. Com~liance with Laws. Operator shall comply with all applicable federal, state and local 
laws during the term of this Agreement. 

11. Books and Records. Operator shall maintain books of account and records adequate to 
enable Operator to demonstrate that it is in compliance with the obligation to pay the franchise 
fees and EG fees described in this Agreement with respect to cable service. 

12. Termination and Revocation of this Amcement. A verified and continuing pattern of 
noncompliance with any material provision of this Agreement shall constitute a material breach 
of this Agreement. This Agnement may be revoked, after a full due process hearing, by a 
majority vote of the City Council, for a material brcach of this Agreement after giving Operator 
sixty (60) days notice in writing of intention to revoke such Agreement. If such noncompliance 
is not comcted within the sixty (60) day notice period, or if City has not otherwise received a 
response from e the Franchise following such 
public hearing, 

13. Brcach of Aanernent. Should either Party claim that a breach of any part of this 
Agreement has occurred, that Party will provide prompt written notice to the other, specifying 
the nature of the breach; and upon receipt the other Party shall cure such breach within sixty (60) 
days. 

14. Dis~ute Resolution. Except as otherwise provided in this Agreement, the Parties shall 
make diligent good faith efforts to resolve all issues and disputes that arise in the administration 
of this Agreement through discussions between designated representatives of the Parties, and use 
of non-binding mediation, if time permits. Each Party shall bear its own costs of mediation 
including attorney fees. 

15.1 The City shall have the right to inspect, upon reasonable prior written notice, and 
at its expense, all construction and installation work performed by Operator of cable service- 

APPENDIX 3 



specific facilities on the public rights-of-way as it shall find necessary to ensure compliance with 
a specified permit. Any such inspection shall be solely for the benefit of the City. 

15.2 The City Council shall have authority to enforce the terms and conditions of this 
Agreement. 

16. Amendment of this Aereement. This Agrcement may be amended or modified only by a 
written instrument executed by both Parties. 

16.1 Except as provided below, the Parties agree to consult in the event that any court, 
agency, commission, legislative body, or other authority of competent jurisdiction issues a 
finding that limits the validity or enforceability of this Agreement, in whole or in part. Should 
the finding be final, non-appealable and binding upon either the City or Operator, this Agreement 
shall be deemed modified or limited to the extent necessary to address the subject of the finding 
unless either Party, within thirty (30) days of receipt of the ruling, provides written notice to the 
other Party of election to terminate, in which case this Agreement shall terminate within six (6) 
months or such earlier period as the Parties mutually may a p e .  Where the effect of a finding is 
a modification, the Parties shall enter into good faith negotiations to modify this Agreement in 
the manna which best effectuates its overall purposes and the intentions of the Parties. Failure 
to reach a mutually satisfactory modification withiin ninety (90) days of the commencement of 
such effom shall entitle either Party to terminate this Agreement on the provision of thirty (30) 
days' written notice. 

16.2 In addition to the rights set forth in above, Operator shall have the right to 
terminate this Agreement and all obligations hereunder upon ninety (90) days' notice to the City, 
if Operator concludes in its reasonable business judgment that cable service in the City is no 
longer technically, economically or financially consistent with Operator's business objectives. 

17. Abandonment. Upon abandonment, Operator will, at the City's request, and within a 
reasonable amount of time, remove from the City rights-of-way any visible equipment that 
Operator used exclusively for cable service and restore the surrounding propeaty at the sole 
expense of Operator. 

18. Entire Aereement. This Agreement constitutes the entire agreement between the City 
and Operator with respect to the subject matter contained herein and supersedes all prior or 
contemporaneous discussions, agreements, andlor representations of or between the City and 
Operator regarding the subject matter hereof. 

19. w. Failure on the part of either Party to enforce any provision of this Agreement 
shall not be construed as a waiver of the right to compel enforcement of such provision or any 
other provision. 

20. Notices. Any notice to be given under this Agreement shall be in writing and may be 
delivered to either personally, by facsimile or by certified or registered mail with postage prepaid 
and return receipt requested, addressed as follows: 

If to the City: 

City Manager 
City of Mountain Brook 
P.O. Box 130009 
Mountain Brook, Alabama 35213-0009 

If to Bright House Networks: 

Bright House Networks, LLC 
Attn: VPIGM 
151 London Pkwy 
Birmingham, AL 3521 1 

21. Miscellaneous. 

21.1 Operator and the City each hereby warrants that it has the requisite power and 
authority to enter into this Agreement and to perform according to the terms hereof. 

2 1.2 The headings used in this Agreement are inserted for convenience or reference 
only and are not intended to define, limit or affect the interpretation of any term or provision 
hereof. The singular shall include the plural; the masculine gender shall include the feminine 
and neutral gender. 

21.3 Operator and the City shall cooperate fully with one another in the execution of 
any and all other documents and in the completion of any additional actions including, without 
limitation, the processing of permits that may be necessary or appropriate to give full force and 
effect to the terms and intent of this Agreement. 

21.4 Nothing contained in this Agreement is intended or shall be construed as creating 
or conferring any rights, benefits or remedies upon, or creating any obligations of the Parties 
hereto toward any person or entity not a Party to this Agreement, unless otherwise expressly set 
forth herein. 

21.5 As used in this Agreement, the term "Affiliate" shall mean any person that 
dimtly or indinctly owns or controls Operator, any person that Operator directly or indirectly 
owns or controls, or any person under common ownership or control with w. 
22. w. Operator and the City agree not to challenge the legality of any provision in this 
Agreement, or any future amendments as agreed by the parties. imspective of any changes in the 
law applicable to cable service providers. 

23. Bindina Effect. This Agreement shall be binding upon and for the benefit of each of the 
Parties and their respective past and present principals, managers, City Council members, 
offices, directors, shareholders, agents, employees, attorneys, successors and assigns and any 
parents, subsidiaries or affiliated corporations or entities, as applicable. However, should any 
change to federal or state law occurring during the term of this franchise have the lawful effect of 
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d a l l y  altering the regime of cable hchising, then Operator shall have the option of . . tmnmtmg this draachii in order to opt-in to such new regime. 

24. Countemart Execution. This Agreement may be signed in om or more counterparts, each 
of which shall be deemed an original and all of which together shall constitute one and the same 
agnanent. Signature pages may be transmitted by facsimile and any signature transmitted by 
facsimile will be given the same forcc and effect as an original signature. 

25. Com~liance with this Agreement Operator shall not be excused from complying with 
any of the terms, conditions, d provisions of this Agreement by any failun of the City upon 
one or more occssions to insist upon or to seek compliance with any such terms, conditions or 
provisions. 

26. Choice of Law. This Agreement shall be construed and interpreted according to the 
laws of h e  State of Alabama. 

IN WITNESS WHEREOF, the Parties hereto, by their duly authorized ~ t i v e s ,  
have exccutcd this Agreement and made the same effective as of the Effective Date. 

BRIGHT HOUSE NETWORKS, LLC 

By: 

Name: Scott Home 

Title: WIGM Birmingham 

CITY OF MOUNTAIN BROOK, ALABAMA 

By: 

Name: 
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