
MOUNTAIN BROOK CITY COUNCIL 
PRE-MEETING AGENDA 

3928 Montclair Road - City Council Room, Suite 230 
Mountain Brook, AL 

Monday, January 14,2013 
5:30 p.m. 

1. ETC Institute proposal to conduct a resident's survey of City services - Karen Falk. (See 
attached information.) 

2. Request by the City of Vestavia Hills for the City of Mountain Brook to conduct road and 
shoulder improvements along East Street. (See attached information.) 

3. Matt Stiles and residents of Dexter Avenue to discuss the Safe-Routes-to-School 
sidewalk project. (See attached information.) 

4. Proposed fountain design for the municipal complex -Nimrod Long. (See attached 
information. This item could be added to the formal agenda.) 

5. Additional professional fees for Nimrod Long & Associates for the Phase 6 sidewalk 
project -Nimrod Long. (See attached information. This item could be added to the 
formal agenda.) 

6. Update on Phase 6 sidewalk project and Safe-Routes-to-Schools sidewalk project 
-Jim Meads of Sain Associates. (See attached information.) 

7. Additional professional fees for Sain Associates for C.E.&I. services for Phase 6 
- Jim Meads of Sain Associates. (See attached information. This item may be 
added to the formal agenda.) 

8. Thompson's Addition to Pine Ridge subdivision - Dana Hazen. (See attached 
information.) 
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November 29,2012 

Sam S. Gaston 
City Manager 
City of Mountain Brook AL 
3928 Montclair Road 
Mailing address-POB 130009 
Mountain Brook AL. 352 13 

Subject: Proposal to Conduct a Community Survey for Mountain Brook 

Based on our conversations, the following scope and fees are provided to conduct a community 
survey that includes all city services and specific questions about changes in garbage collection 9 
a small survey addressing only garbage collection. 

Scope of Services: 

Task 1: Conduct a Community Survey. 

1.1 Survey Design. ETC Institute will work with the City staff to maximize the design of the 
survey instrument. The survey instrument will be tailored to the needs of the larger sample area. 
It is anticipated that 2-3 drafts of the survey will be prepared before the survey is approved by the 
City. ETC Institute has provided pricing options for a 3-page 10 minute maillphone survey or an 
all inclusive 7-page 20 minute maillphone survey. The following plan will be the same for either 
survey. The difference in cost is based on the pricing menu at the end of the proposal. 

1.2 Sampling Plan. ETC Institute will design the sampling plan in a manner that ensures the 
completion of at least 400 surveys from a random sample of approximately 21,000 residents in the 
City. A random sample of 400 com~leted suwevs will provide results that have a precision of at 
least +I- 5% at the 95% level of confidence. The sample will be selected at random from all 
known residential addresses in the City. This selection methodology will ensure that the sample is 
representative of the community. 



Fees 
The fees for the community survey are listed below. 

Comulete Communitv Survev. The basic fee for the design and administration of the 7-page 
survey to 400 households in the City will be $17,250. We have included GIs mapping in the 
quote - we recommend it but they are not necessary. 

One-topic (Garbage Collection) Communitv Survev. The basic fee for the design and 
administration of the 3-page survey to 400 households in the City will be $9,850. GIs 
mapping is not included for this survey. 

precision ~195% level of confidence at City level +I-5.0% +I-4.0% 

Survey Design $1,750 $1,750 

Sample Selection I $1,700 I $2,100 

Administer Survey 
%minute survey (about 2 pages in length) $6,400 $9,600 

10-minute survey (about 4 pages in length) $7,720 $1 1,580 
15-minute survey (about 5-6 pages in length) $9,520 $14,280 
2Crninute survey (about 7-8 pages in length) $1 1,400 I $17,100 

Tabular Data - Results Only included included 

Crosstabulations for Key Demographic Groups $1,700 $2,200 

Formal Report with summary and charts [ $1,750 I $2,150 

On-Site Visits plus direct travel costs (per day) $1.750 $1,750 

Importance-Performance Quandrant Priorities Ana $2,400 $2,750 

Interviews with elected officialslsenior staff (per da $1,750 $1,750 

Internet Survey Option $2,400 $2,400 

GIs Mapping I $2,400 i $2.750 

CLOSING: We appreciate your review of our proposal and look forward to working with you. If 
you have any questions, don't hesitate to call me at (913) 254-4509. 

Sincerely, 

Karen Falk 
Vice President, ETC Institute 



Satisfaction with appearance of streets sidewalks and 
infrastructure (Q2f) 
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High Point, North Carolina 
2006 DirectionFinderB Survey 
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RESOLUTION NUMBER 4369 

A RESOLUTION ENJOlNlNG THE COOPERATION OF THE 
CITY OF MOUNTAIN BROOIC WITH STREET AND DRAINAGE 
IMPROVEMENTS TO EAST STREET. 

WHEREAS, the City of Vestavia I-fills and the City of Mountain Brook, 

Alabama, work closely to prolnote the health, safety and welfare of both conimunities; 

and 

WI-LEREAS, the City of Mountain Brook has a large municipal and recreational 

complex located at the end of East Strect. a Vestavia f-rills street: and 

WI-IELUCAS, tl~crc have bccn longstanding concerns voiccd by citizens of 

Vestavia Hills regarding tlie safety in tlie increased trariic count deriving from the 

Mountain Brook co~nplexes as well as the caltning and the speed of tllc flow of traffic on 

East Street; and 

WHEREAS, tl~rougli 1-1ewly-formed mut~~ril parb~ersliips, the leadersliig or both 

inunicipalities has expressed a desire to address these issues and concerns. 

NOW, TI-IEREFOIZE, BE IT RESOLVED BY THE MAYOR AN11 CITY 

COUNCIL OF THE CITY OF VESTAVIA HILLS, ALABAMA, AS FOLLOWS: 

1 .  The Mayor and City Coulicil wish to enjoin tlie Mayor and City Council of the 

City of Mountain Brook to allow the staff me~nbel-s of botli Mo~~ntain Brook 

arid Vestavia Hills to perforin curb and drainage improvements on East Street 

with a later opportunity and residcnt approval, to also partner together for 

eveiitual sidcwalk construction along said street; and 

2,  This Resolution Number 4369 sliall become effective im~iicdiatcly Lipon 

adoption and approval. 

DONE, ORDERED, ADOPTED and APPROVED this tlie 26"' day of 

November, 201 2. 

Alberto C. Zaragoza, Jr. - 
Mayor C 
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Sam Gaston 
-- - . .. . . . - -. - . . . - -. - -- 

From: Ronald Vaughn 

Sent: Monday, December 03,2012 3:27 PM 

To: Sam Gaston 

Subject: Cooperation Resolution 
Johnny Harris and I met with Christopher Brady (Vestavia City Engineer) concerning the proposed East Street 
drainage improvements as detailed in the 2004 Traffic Impact Study done by Gonzalez. The work would include 
approximately 675' of pipe at four different locations along East Street and five to seven inlets as well as 
centerline striping. Mr. Brady has contracted with Weygand to do some easement work along East Street and if 
approved we would need to wait until the easement work is complete which may be some time after the first of the 
year. The drainage work will take our crews approximately two weeks to complete once we schedule a start date 
with Mr. Brady. The centerline striping would have to be scheduled early spring or when we have some warm 
weather as we have had the past few days. As you are aware we have $10,000 for materials in this year's budget 
if this work is approved. 

Thanks 

Ronnie Vaughn 
Public Works Director 
City of Mountain Brook AL 
3579 East Street 
Mountain Brook, Alabama 35243 
205.802.3865 Phone 
205.967.263 1 Fax 





SAFETY.. FINDINGS AND RECOMMENDATIONS 

The available SSD was observed and mea%xed at two vertical curves along East Street. 

The first vertical curve is located at the Goodwin Street intersection. The SSD for this 

vertical curve was taken at the driveway to 3428 East Street. The provided SSD for this 

vertical curve is 176', which exceeds the minimum requirement set forth by AASHTO, 
which is 140'. The other vertical curve of concern was to the east of the power line 

crossing, at the driveway to 3536 East Street. The SSD here is 93', which does not meet 

the minimum requirement set forth by AASHTO of 160' for this vertical curve. 

The available ISD was measured for the same vertical curves discussed above. The ISD 

for the vertical awe at Goodwin street is 56'. However, with the recommended 

removal of the shrubs in front of 3428 East Street, the ISD provided improves to over 

300', or to the next intersection. The ISD fbr the vertical curve at the driveway to 3536 

East' Street is 136', which is deficient of the required minimum ISD set forth by 

AASHTO, which is 160'. 

There are some roadway safety  improvement^ recommended on East Street at several 

locations. Most of East Street is 20' wide with a two to six foot p s  shoulder. 

However, there are several locations where no roadway shoulder is provided, causing a. 

drop-off to an open ditch, just off the edge of pavement. The locations of these and other 

deficiencies are noted in Pigore 7. 

Based on the results of this study, the following recommendations are made: 

Resllrface East Street and provide double-yellow centerhe striping; 

8 C9n- madway base failures as noted in Figure 7; 

Install roadway pipe in the following roadside ditchis to provide for a roadway 

shoulder (see Figure 7 for approximate locations): 

The open ditch in fiont of3 5 13 East Street; 

The open ditch in fiont of 3461 East Street; 

Gonzalez~Stuengtlz & Associates - 12 
- 



~bhmfain Brook-Sports Park-Jefferson Corrizh~, -/LC 

The open ditch in fiont of lot just east of Overheights Drive, on 

south side of East Street; 

The open ditch in fiont of 3428 East Street, and just east of 

Goodwin Street, on north side of East Street. 

r Correct the drainage problem in ftont of 3521 East Street, across fiom Wooten 

Drive. If there is a pipe and inlet buried under all the dirt and leaves, it should be 

cleaned out so that proper drainage can occur. If there is no pipe and inlet under 

this driveway, installation is needed; 

Place a ''JiWI Blocks View" sign (W7-6), with an supplemental advisory speed 

sign w13-1) of "15 MPW on each side of the vertical curve that is just east of 

the power line crossing (see Figure 7 for location); 

Remove sbrubs beside East street that are obstructing motorists' view when 

looking east from the Goodwin Street approach. 
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Sam Gaston - 
From: Whit Colvin [wcolvin@bishopcolvin.com] 

Sent: Thursday, January 03,2013 6:12 PM 

To: Sam Gaston 

Cc: carljohnson@bishopcolvin.com 

Subject: Re: East Street 

Attachments: DOC051 . pdf 

Sam, 
I have attached an AG Opinion for your review. The opinion confirmed the City of Homewood's right 
and authority to purchase, renovate and use as a City Hall the old Palisades Shopping Center. The catch 
was that the Palisades was not only outside of Homewood, it was within the city limits of Birmingham. 
The key is that the undertaking, whether within or without the City limits, has to serve a public 
municipal purpose. 

In the case of East Street, if the expenditure on sidewalks and ROW improvements serves a public 
purpose for the City of Mountain Brook, the expenditure is permitted. The Council will need to find that 
such a public purpose exists in its resolution authorizing the expenditure, if it decides to fund the project. 

I hope that helps. 

On 1/3/201 3 4:39 PM, Sam Gaston wrote: 

Thank you. 

Sam S.Gaston 
City Manager 
City of Mountain Brook AL 
3928 Montclair Road (Until April, 2013) 
Mailing address-POB 130009 
Mountain Brook AL. 3521 3 
(205) 802-3803 Phone 
(205) 870-3577 Fax 

From: Whit Colvin [mailto:whitcolvin@bisho~colvin.com] 
Sent: Thursday, January 03,2013 4:39 PM 
To: Sam Gaston 
Cc: carliohnson@bisho~colvin.com 
Subject: Re: East Street 

I do not Sam but we will get you some authority (if any is out there) just to cover all the 
bases. 
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Colvin 

On 1/3/2013 4: 18 PM, Sam Gaston wrote: 
As you know, Vestavia is asking us to do some road and shoulder/drainage improvements 
on East Street in their city leading down to our Public Works facility. 
The improvements were detailed in the 2004 traffic study for the athletic fields construction 
and its impact on this street. We have $10,000 budget for materials and our Public Works 
crews will do the work. 
This will be on our pre-meeting agenda for January 1 4 ~ .  Vestavia has been very kind to us 
allowing us to use their court room for the past 2 years. 
You see any problems with us doing this work in Vestavia? 

Sam S.Gaston 
City Manager 
City of Mountain Brook AL 
3928 Montclair Road (Until April, 2013) 
Mailing address-POB 130009 
Mountain Brook AL. 3521 3 
(205) 802-3803 Phone 
(205) 870-3577 Fax 



BILL PRYOR 
ATTORNEY GENERAL 

OFFICE OF THE A ~ R N E Y  GENERAL 

April 24, 2002 

ALABAMA STATE HOUSE 
1 1 SOUTH UNION STREET 
MONTGOMERY. A L  3 6 1 3 0  

I3341 2A2.7300 
WWW.AGO.STATC.AL.US 

Honorable Michael G. Kendrick 
Attorney, City of Homewood 
Gorhain & Waldrep 
Suite 700 
21 01 6th Avenue North 
Birmingham, A L  35203 

Municipalities - Public Buildings - 
Municipal Funds - Municipal Property - 
Rental Property - Jefferson County 

The City of Homewood is authorized to 
purchase property, which is located in an 
adjoining municipality, to bc used for 
municipal purposes. The city is authorized 
to lease any of said property that is 
declared surplus and hire a property 
manager to manage said facility. 

Dear Mr.  Kendrick: 

This  opinion of the Attorney General is issued in response to your request 
on behalf of the City of  Homewood. 

QUESTION ONE 

May the City expend public funds to purchase the 
Palisades Shopping Center, considering that a portion 
of the property will be used by the City for municipal 
purposes to provide inunicipal services to its residents, 
even though the shopping center is currently located in 
the City o f  Birmingham? 
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FACTS AND ANALYSIS 

You related to this Office the following facts: 

1 .  Palisades Shopping Center is located in the 
City of Birmingham, but adjacent to the City of  
Homewood (the "City"), and is currently owned by 
Palisades Investors, L.L.C. ("Seller"). The City has 
executed an agreement to purchase the Palisades 
Shopping Center (the "Center"), a portion o f  which is 
anticipated to be  used for municipal purposes to 
provide facilities for municipal functions o f  the City. 
The  Agreement contains a ~luiilber o f  contingencies, 
one of  which is an opiilion from the Attorney General's 
Office that the City can spend public fuiids to purchase 
the Center.  

2. The Center is coniposed of approximately 
26 acres of  property and comprises approxi~nately 
275,000 square feet o f  commercial rental space with 
1650 parking spaces. The Center is currently operated 
by the Seller as a commercial shopping center with 
approximately 25 percent of the rental space vacant. I t  
is the City's desire to purchase the property and to 
essentially relocate all city functions, including police, 
fire. building inspection, engineering. city hall, and 
administration, to this location. It is  also anticipated 
that the City will expand its uses of the Center  to 
include a possible civic center/recreational facility and 
other pub l i c  uses that would be  permitted by the 
existing structure. 

3 .  The City initially anticipates using a 
portion of  the Center for municipal purposes and to 
contract with a property manager to manage the portion 
of  the Center that will not be used for municipal 
purposes, and to continue to rent such surplus space 
until such time a s  the City determines a need for  
municipal use. The revenue generated from the surplus 
rental space will help retire the cost o f  the purchase 
and maintenance of  the Center, including that portioil 
to be dedicated for municipal use by the City. 
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4. The City has had initial discussions with 
the City of Birmingham concerning the deannexation of 
the property so that the property can be annexed into 
the City in the future. 

Section 1 1  -8 1 - 141 of  the Code of Alabama sets out the general authority 
for municipalities to purchase property and construct buildings either inside or  
outside of their corporate limits and states, in pertinent part, as follows: 

(a)  In addition to the powers which it may now 
have, any municipality or  county shall have power 
under this division: 

( 1 )  To acquire by gift or purchase, to construct, 
to reconstruct, to improve, to better or to extend any 
undertaking within or without the municipality o r  
county or partially within or  partially without the 
municipality or county; 

(2) To operate and maintain any undertaking for 
its own use and for the use o f  public and private con- 
sumers and users within and without the territorial 
boundaries of the municipality or  county. . . . 

ALA. CODE $ 11-81-141(a) (1994). 

In addition, section 11-47-3 of the Code of Alabama provides that mu- 
nicipalities may contract for the construction of  public buildings. That section 
states, in pertinent part, as follows: "The governing body of any city or  town 
may contract for the construction, reconstruction, extension or  repair of any 
municipal building. . . ." ALA. CODE 4 11-47-3(a) (1992). 

CONCLUSION 

Considering the provisions of sections 1 1-81 -1 4 1 and 1 1-47-3 of the Code 
of Alabama. as quoted above, it is the opinion of  this Office that the City of 
Homewood may expend public funds to purchase the Palisades Shopping Centcr. 
or any other property to be used by the City for municipal purposes, i f  the City 
Council determines that such purchase would be in the public interest, even 
though the property and buildings are presently located in the City o f  Birrning- 
ham. 
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QUESTION TWO 

May the City expend public funds to purchase the 
Palisades Shopping Center and initially use the vacant 
space o f  the shopping center to relocate municipal 
facilities and to continue to rent out, for commercial 
use,  surplus portions of the Center that are not to  be 
occupied by the City and used for municipal purposes 
by contracting with a property manager to manage the 
surplus commercial portions of the Center that are  not 
being used for municipal purposes by the City? 

FACTS AND ANALYSIS 

Based on the opinion set out in response to Question One above, i t  is the 
opinion of  this Office that the City may spend public funds to purchase the 
Palisades Shopping Center. Once property has been purchased by a municipal- 
ity, Alabama law specifically authorizes municipalities to lease real estate not 
needed for  n~unic ipa l  purposes as surplus property. Section 11 -47-21 of  the 
Code of Alabama, in part, states as  follows: 

The governing body of  any city or  town in this 
state may, by ordinance to  be entered on  i ts  minutes, 
lease any of its real property not needed for  public or  
municipal purposes, and a lease made by the mayor in 
accordance with such ordinance shall be binding for  the 
term specified in the lease, not to exceed a period of  99 
years . . . . 

ALA. CODE 4 1 1-47-2 1 (1992). Thus, pursuant to section 1 1  -47-2 1 of the Code 
of Alabama, the City o f  Homewood is authorized to lease the property owlled by 
the City that the City Council has deemed to bc surplus and not presently needed 
for municipal purposes for  a period not to exceed 99 years. 

Additionally, the City has inquired as to whether they may be permitted to 
hire a property manager to manage the surplus property. It  is the opinion of this 
Office that the City has authority to  contract for services. Cities may enter into 
and contract for  services pursuant to the provisions o f  section 11-47-5 of  the 
Code of  Alabama, which provides as follows: 
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Contracts entered into by a municipality shall be 
in writing. signed and executed in the name of  the city 
or town by the officers authorized to make the same 
and by the party contracting. I11 cases not otherwise 
directed by law or ordinance, such contracts shall be 
entered into and executed by thc mayor in the name of 
the city or  town aiid all obligations for the payment of  
money by the municipality, except for  bonds and inter- 
est coupons, shall be attested by the clerk. This section 
shall not be  construed to cover purchases for the ordi- 
nary needs of the municipality. 

A L A .  CODE $ 11-47-5 (1 992). Therefore, it is the opinion of this Office that 
the City is authorized to enter into contracts with property managers, to inanage 
the leased surplus property authorized by the City Council, for so long as such 
property management contracts are in compliance with the terms and coilditions 
of the competitive bid law as  set out in sections 41-16-50 and 41-16-51 of the 
Code of Alabama. See, also, section 11 -40-1 of tlie Code of  Alabaina granting 
inunicipalities the general power of contract. 

CONCLUSTON 

Based on the above, it is the opinion o f  this Office that the City may 
expend public funds to purchase the Palisades Shopping Center,  may lease tlie 
space in the Palisades Shopping Center not needed for  municipal purposes that 
has been determined to be surplus by the city council pursuant to  section 11-47- 
21 of  the Code of  Alabama, and may contract for  the services of  a property 
manager to  manage the surplus property in order to preserve the City's assets so  
long as such contract is entered into in co~npliance with the provisions of sec- 
tions 41-16-50 and 41-16-51 of  the Code of  Alabama. 

QUESTION THREE 

May the City expend public funds to purchase the 
Palisades Shopping Center, which is currently leased to 
a iiunlber of  tenants under leases that have remaining 
expiration of  one  to tell years, continue to lionor such 
leases, and use the revenue generated from such 
commercial rental proceeds to assist in retirement of 
the debt aiid maintenance of the Center? 
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FACTS AND ANALYSIS 

Section 11-43-56 of  the Code of Alabama states that "the Council shall 
have the management and control of the finances and all of the property, real 
and personal, belonging to the City." ALA. CODE § 1 1-43-56 (1 989). Accord- 
ingly, the city council may authorize the leasing of surplus property, not pres- 
ently needed for municipal purposes, pursuant to section 11-47-21 of  the Code 
of Alabama. Likewise, the city council i s  authorized by law to charge and col- 
lect rentals on property leased by the City. See ALA. CODE 11-81 -141(a)(4) 
(1994).  Therefore, logically, the proceeds from the leasing of  surplus property, 
properly authorized by the city council, under the management and control of  
the city council. shall be deposited in such accounts and used for  such lawful 
purposes as  directed by  the city council. See ALA. CODE 5 11-43-56 ( 1  994). 
These uses are  to include, but not be limited to, the general fund or ally other 
fund where such proceeds may be used for lawful purposes as directed by the 
city council. 

CONCLUSION 

Based on the provisions o f  sections 1 1-81 -141, 1 1-47-3, and 1 1-47-21 of 
the Code of Alabama. and the opinions and analysis set out in response to 
Questions One  and Two above, it is the opinion of this Office that the City may 
expend public funds to purchase the Palisades Shopping Center and may lease 
those portions of  the Palisades Shopping Center not presently needed for mu- 
nicipal purposes, if such property has been determined to be surplus property, 
by ordinance adopted by the city council, for  so  long a s  the property is not 
needed by the City for inunicipal use, not to exceed a period of  99  years. 

QUESTION FOUR 

May thc City relocate municipal facilities of  the 
City to  the Palisades Shopping Center if the Center and 
the n~unic ipa l  facilities that will be located at the Cen- 
ter are  in the City of  Birmingham, although adjacent to 
the City o f  Homewood? 
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FACTS AND ANALYSIS 

Section 1 1-8 1 - 141(a)(l) of the Code of  Alabama provides that munici- 
palities 11ave the authority "to construct, to reconstruct, to improve, to better or 
to extend any undertaking within or without the municipality." ALA. CODE 
4 1 1-81-141 (1994). Section 1 1-81-141(a)(2) of the Code of Alabama provides 
that a municipality has the autl~osity "[tlo operate and maintain any undertaking 
. . . within and without the territorial boundaries of the municipality. . . ." An 
"undertaking," as defined in section 1 i -8 1 - 140( 1) of the Code of Alabama, 
includes: 

Causeways, tunnels. viaducts, bridges and other 
crossings, highways, parks, parkways, airports, docks. 
piers, wharves, seaport or river terminals. hospitals, 
public markets, tennis courts, swimming pools, golf 
courses, stadiums, armories, auditoriums and otlrer 
publ ic  biiiidings of al l  kinds, incinerator plants and 
systems in connection with the generation, production. 
transmission and distribution of electric energy for 
lighting, heating and power for public and private uses, 
together with all parts of any such undertaking and all 
appurtenances thereto, including lands, easements, 
rights-of-way, contract rights, franchises, approaches, 
connections, dams and reservoirs. 

ALA. CODE 8 1 1-8 1-1 40(l)(a)  ( I  994) (emphasis added). 

Additionally, this Office wrote in an opinion to  the Honorable Timothy B. 
Coc that, under these Code sections, the Town of Wedowee was permitted to 
expend funds to estahlish and maintain a city facility outside of its corporate 
limits. Opinion to Timothy B. Coe, Mayor, Town of Wedowec, dated July 25.  
1997, A. G. No. 97-00234. I n  that opinion, this Office wrote that sections 1 l -  
81 - 140 and 1 1-81 -1 41 of the Code of Alabama provide that "a municipality may 
improve, operate, and maintain any undertaking outside of its corporate limits. 
Included in the definition of  an undertaking at $ 11-81-140(1) is 'public build- 
ings of all kinds."' I d .  Thus, Alabama law clearly permits a municipality to 
locate, improve, operate, and maintain public buildings outside of its corporate 
limits. 

This Office has previously determined that municipalities have certain 
powers that are implied, although not explicitly provided by statute. In a 1998 
opinion to the Honorable Curtis H. Springer Jr., this Office opined that: 
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Municipalities are subdivisions of the State, and as 
such, can only exercise the power as is conferred on 
then1 by law. FVilkins v. D a t ~  Haggerety R. Associates, 
I ~ I c . ,  672 So.2d 507 (Ala. 1995). A municipality, how- 
ever, "need not predicate its every action on some spe- 
cific express grant of power. Alabama's cities possess 
certain implied powers that derive from the nature of 
the powers expressly granted to them by the legisla- 
ture." Id. at 509. "A municipality may exercise those 
powers that are explicitly granted to it by the legis- 
lature, as well as those powers that are necessarily iin- 
plied from an express grant of power." City  oJBir- 
tninghani 1). GI-afleo, 55 1 So.2d 357, 360 (Ala. 1 9 8 9 ) .  

Opinion to Curtis H. Springer Jr., Presiding Judge, Montgomery Municipal 
Court, dated November 24, 1997, A. G. No. 98-00043. 

It is clear that, based on the provisions of sections 1 1-81 - 140 and I 1-8 1 - 
141 of the Code of  Alabama and the City of Homewood's inlplied powers, the 
n~unicipality has the authority to build and utilizc "public buildings of all 
kinds" outside of its corporate city limits. In addition, section 11-43-49 of the 
Code provides that the city council is  permitted to determine where it shall I~old 
its meetings, as  long as those meetings are open to the public. Accordingly. i t  
is the opinion of this Office that the City of Hornewood may build. operate, and 
maintain its municipal facilities in buildings outside the corporate limits of the 
City of  Homewood. The uses of these facilities can include meetings of any en- 
tity of the Homewood city government for any lawful purpose. 

CONCLUSION 

Therefore, pursuant to sections 1 1-8 1-140 and 1 1-8 1-141 of  the Code of 
Alabama, previous opinions of this Office as set out herein, and the analysis and 
responses to Questions One, Two, and Three above, i t  is  the opinion of  this 
Office that the City may purchase the Palisades Shopping Center and locate 
municipal facilities at such location, if the city council determines that it would 
be in the public interest. 

QUESTION FIVE 

May the City continue to rent out the surplus 
portions of the Center that are not presently necessary 
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for municipal use, for a profit. through the use of a 
property manager who will manage the property, and 
contribute the rental proceeds to the general fund to be 
used for municipal purposes, which would iilclude but 
not be limited to the maintenance of  the Center and the 
retirement of the debt associated with the purchase of 
the Center? 

FACTS, ANALYSIS. AND CONCLUSION 

Based on the authorities and opinions set out in responses to Questions 
One, Two,  Three, and Four as set out above, it is  the opinion of this Office that 
this question sllould be answered in the affirmative. 

I hope this opinion answers your questions. If this Office call be of  fur- 
ther assistance, please contact Jeffery H. Long of my staff. 

Sincerely, 

BILL PRYOR 
Attorney General 
By: 

U 
CAROL JEAN SMITH 
Chief, Opinions Division 
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Sam Gaston 

From: Matthew W. Stiles 

Sent: Friday, January 1 1,201 3 10:42 AM 

To: Sam Gaston 

Subject: RE: Sidewalk Plans - Dexter Ave 

Sam: 

My neighbors and I would like to come before the City Council and request reconsideration of this sidewalk plan, 
at least as it affects Dexter Avenue. I cannot find any 2013 City Council meeting dates on the City's website yet, 
nor do I know exactly how to  go about it. We certainly want to pursue this respectfully, within the parameters 
of our City Council's procedures. 

We would also like to be on the agenda for the next Tree Commission meeting, because I think the Commission 
needs to be given an opportunity to weigh in on the negative effects of this project on an area of our City that 
already suffers from an inadequate canopy. 

Many thanks for your help. 

Best, 
Matt 

Matthew W. Stiles 
Lehr Middlebrooks & Vreeland, P.C. 

From: Sam Gaston [mailto:gastons@mtnbrook.org] 
Sent: Friday, January 11, 2013 10:15 AM 
To: Matthew W. Stiles 
Cc: Ben Burmester 
Subject: RE: Sidewalk Plans - Dexter Ave 

Ben will get back with us on your questions. 

Sam S.Gaston 
City Manager 
City of Mountain Brook AL 
3928 Montclair Road (Until April, 2013) 
Mailing address-POB 130009 
Mountain Brook AL. 3521 3 
(205) 802-3803 Phone 
(205) 870-3577 Fax 

From: Matthew W. Stiles [mailto:mstiles@lehrmiddlebrwks.com] 
Sent: Friday, January 11,2013 9:32 AM 
To: aastons@mtnbrwk.orq 
Cc: Ben Burmester 
Subject: Re: Sidewalk Plans - Dexter Ave 

Sam: 

Ben met with one of my neighbors this morning and graciously allowed time to answer my questions as 
well. I know he's doing what he can to address homeowner issues and I appreciate his efforts. 
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But Sam, that 11 tree number is totally incorrect. At least two trees, my 50 year old dogwood and my 
neighbor's very mature flowering cherry are directly in the sidewalk's projected path without being 
included in the affected tree count. I suspect a 100+ year-old Japanese Maple further down the street 
has not been accounted for in that number either. Additionally, we saw at least 2 other trees on the 
survey on our block, where the sidewalk runs adjacent to the very base of the tree, but the tree is not 
counted as an affected tree. At 4 to 6 inch deep, that sidewalk will destroy the root system. I don't think 
the City has even reasonably assessed the loss of trees this sidewalk will cause. It certainly has not done 
so with any accuracy. 

I note also that the survey is so old that it doesn't even reflect a walkway to my front door installed in 
May 2012. 

Lastly, as of now, there is no answer about what will happen to homeowner irrigation located within the 
right-of-way. 

Since the City is resting on its legal rights to the first eight feet, with about 2 feet of sod between the 
sidewalk and the road, will the City be undertaking the burden of adequately irrigating and maintaining 
the sod it installs there? 

It increasingly appears to me the City sold its soul to ALDOT without suficient and due consideration 
for its citizens affected. 

On Jan 10,201 3, at 9:09 AM, "Burrnester, Ben" <bburmester@,sain.com> wrote: 

Matt, 

The mailbox regulations comes from the American Association of State Highway and 
Transportation Officials (AASHTO) Roadside Design Guide Manual. It states the mailbox supports 
should be able to yield or break-way if struck by a vehicle. So to answer your question, the mailbox 
issue is about the support material not the location. The plans for your particular property calls for 
a sodded grass strip between the existing gutter and the proposed sidewalk. Therefore, they 
should be able to install a new mailbox in that grass strip so the location would not be changed 
much. The issue is that when they reset your mailbox it will have to be on a break-away wood pole 
to meet the federal requirement. 

As far as the utility pole question, you are correct that they are a safety hazard. The AASHTO 
Roadside Design Guide Manual also addresses them stating they do cause a safety risk but 
acknowledges that in an urban environment many times their location is already established. It 
would be outside the scope of the sidewalk project to relocate them. 

If you have any more questions or concerns please let me know. 

Thanks, 

Ben Burrnester, PE, LEED AP 
Sain Associates, Inc. 
205.263.2123 
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From: Sam Gaston [mailto:aastons@mtnbrook.or~] 
Sent: Thursday, January 10, 2013 7:31 AM 
To: Burmester, Ben 
Subject: FW: Sidewalk Plans - Dexter Ave 

Sam S.Gaston 
City Manager 
City of Mountain Brook AL 
3928 Montclair Road (Until April, 2013) 
Mailing address-POB 130009 
Mountain Brook AL. 3521 3 
(205) 802-3803 Phone 
(205) 870-3577 Fax 

From: Matthew W. Stiles [mailto:mstiles@lehrmiddlebrooks.com] 
Sent: Wednesday, January 09,2013 7:51 PM 
To: Sam Gaston 
Subject: Re: Sidewalk Plans - Dexter Ave 

Sam: 

I just received the latest communication from the City concerning the movement of 
mailboxes. A couple questions: 

1. If none of the superfluous power poles located within the first 3 feet of the road 
are being moved to install sidewalks, why is it necessary to move a mailbox located 
in the same place? 

2. How are mailboxes "potentially unsafe for motorists, bicyclists, or pedestrians 
using the right-of-way" but the superfluous gigantic power poles located in the same 
area are not? Anecdotally, I've heard of many incidents where people were seriously 
injured in a collision with a power pole, but I can't recall any such injuries involving 
mailboxes. 

From: Sam Gaston ~mailto:sastons@mtnbrook.orq] 
Sent: Monday, January 07,2013 11:43 AM 
To: Matthew W. Stiles 
Subject: RE: Sidewalk Plans - Dexter Ave 

Matt, 
Thank you for your email. This project will only entail the loss of 11 trees per 
our design team. It will provide a walk able path to school and Crestline Village 
for many. This was the first safe-routes to school project in the state funded 
due to our past success in sidewalk construction and linking our villages, 
neighborhoods and schools. 
Our design team and CE and I consultant, Sain Associates, will be available 
to work with each property owner on questions about their individual 
yardslproperty. 
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Dexter is a heavily traveled and density street with many cars parked on the 
street. The sidewalks will provide a much safer avenue for pedestrians. 

Sam S.Gaston 
City Manager 
City of Mountain Brook AL 
3928 Montclair Road (Until April, 201 3) 
Mailing address-POB 130009 
Mountain Brook AL. 35213 
(205) 802-3803 Phone 
(205) 870-3577 Fax 

From: Matthew W. Stiles [mailto:mstiles@lehrmiddlebrooks.com] 
Sent: Monday, January 07,2013 11:32 AM 
To: qastons@mtnbrook.orq 
Subject: Sidewalk Plans - Dexter Ave 

Sam: 

I hope this e-mail fmds you well in the new year. Sam, I'm writing 
because there is a growing frustration among my neighbors about the 
City's plans to install a sidewalk on Dexter Avenue. I wrote when the 
plans were first announced and Nim Long tried to address the issue with 
all of the power lines running along both sides of the street (despite the 
fact that we have alleyways behind both sides of the street). The power 
lines are the least of my concern. My neighbors and I are concerned as 
follows: 

1. Our nearest example of the City's sidewalk plan is the sidewalk on 
Jackson Blvd. That sidewalk is virtually unusable, has been in a state of 
disrepair for years, and is an eye sore to what would otherwise be an 
attractive neighborhood of very expensive homes. You can't push a 
stroller down the Jackson Blvd sidewalk without risking a concussion to 
the child in the stroller! If this is how the City will maintain a sidewalk, 
I'd prefer we just return to the gravel of the 1950s (which we've 
practically lived with for three years now, with all the gas line, water 
line, etc. repairs that have kept our neighborhood looking like a 
permanent construction zone). If you have to use the grant money or 
else lose it, could you instead use it to maintain/improve the decrepit 
sidewalks we already have? What an eye sore a concrete slab is to 
begin with! The City seems to recognize this in its construction of 
village sidewalks. Why ignore it in one of its densest, most walked, 
most high-priced neighborhoods. Look around Crestline. How much 
concrete do you see right now? Instead, residents choose step-resistant 
plants, mulch, rock, stone and brick, natural materials that soften the 
landscape and compliment the values of our homes and community. 
Please, Sam, not another concrete eye sore! 

2. Our alleyways are our primary safe route to school. Everyone uses 
them. In fact, one could say that play time and social time on Dexter 
Ave occur more in the alleyway than in the front yards. Additionally, 
for whatever reason, our alleys are better maintained and more walkable 







Sam Gaston 

From: Nimrod Long 

Sent: Wednesday, January 09,2013 3:18 PM 

To: Sam Gaston 

Cc: Dave Giddens 

Subject: F W  MBMC - Fountain Estimates 

Attachments: Fountain Install & Operations Estimate.pdf 

Dear Sam: 
Please review the fountain construction estimate from our office. We have provided 
mechanical drawings to WBA for them to forward to B&G for pricing. I will check with both of 
them to see when pricing will be available. 
Delta estimated that the cost of the power to run the fountain (12 hours daily) and a contract to 
maintain and clean the fountain will be approximately $1500 per month. Each will cost about 
$750 per month. 
I will ask Dave to forward you the plan view, rendered elevation and photo of the fountain for 
you to include in the Councils information. 
Please email me if you need additional data. 
Nim 

Nimrod W.E. Long I l l  
FASLA, LEED AP 
President 

Nimrod Long and Associates 
Land Planners ) Landscape Architects 1 Urban Designers 
221 3 Morris Avenue, First Floor 
Birmingham, AL 35203 
205-323-6072 Voice 
205-91 0-8730 Cell 
205-324-61 28 Fax 
www.nimrodlong .com 



From: Nimrod Long 
Sent: Wednesday, January 09, 2013 10:58 AM 
To: Dave Giddens 
Subject: Fwd: Operations cost 

Nimrod W.E. Long 
FASI-A, LEED AP 
President 

Nin~rod Long and Associates 
Land Plan~lers I L,andscape Architects I Ilrban Designers 
22 1 3 Morris Avenue, First Floor 
Ri~mingham, AL, 35203 
205-323-6072 Voice 
205-91 0-8730 Cell 
205-324-6 1 28 Fax 

Regin forwarded message: 

From: "James Turner" ~james@,deltaf)ountain~_~_c~~> 
Date: January 9,20 13,9:56:33 AM CST 
To: "'Nimrod Long'" <~imrod~.nirn.rodione.cotn~ 
Subject: RE: Operations cost 
Kepiy-To: <j.ame~@~d_e~afountains.co~n> 

Nim, 
I estiinate operating costs to be approxin~ately $1,500.00/1nonth which would 
illclude utilities (power and water consumption) and manual labor for water 
testing, cl~emical upkeep, and general upkeepl~~~ainte~~ance of the punlping 
system. 

I hope this proves helpful, if you have any questions or require further 
information, please do not hesitate to contact me. 

Thanic you, 
Janles Turner 



MBMC - Fountain 
l'reliminary Cost Estimate 

Interactive Fountain (Flush Deck) 
1211 21201 2 

Equipment-(32) 2" noules,(l) 3" nozzle, (8) Lights 
Excavation and Conc. For Vault and Tank 
Plumbing 
Electrical 
Concrete and Waterproofing 
Granite Paving 
Trench Grate 
Sanitary Sewer Connection 

;QUANTITY:' . . UNIT MEASURE. UNIT COST BASE BID 

Subtotal" '!" $283,961 -00 

~enit-at Conditions, I 5% . $42,594.1 5 

... .. ,. 

Grand ~ o t a l "  : $326,555 ' , 



January 10,201 3 

Mr. Sam Gaston 
City of Mountain Brook 
P.O. Box 130009 
Mountain Brook, AL 35213 

RE. Project No. CMAQ-9802 (921) 
Village Trail System, Phase 6 
City of Mountain Brook, Jefferson County 

Dear Sam: 

I am hopeful we are getting dose to the end of NLA having to request additional fees for Phase 6. 
Our problem is that we do not have a contract with the City to pay for our additional time beyond 
preparing the Construction Documents for ALDOT to bid. 

After bidding Phase 6, we have billed the City $27,055.00 of Adltionai Services. M of this with the 
exception of 58,594.65 in invoices sent in December have been approved and paid. Since our last 
billing period ending on 12/20/12, we have spent additional time that has not been billed and project 
sd l  more time as shown below. 

Time Spent Since l2/20/l2 - 
Dave Giddens 21 hrs @ '$100.00 S2,lOO.OO 
Nim Long 6.5 hrs @ $135.00 $877.54 

$2,977.50 

Projected Time to Complete Adjusted Drawings - 
Dave Giddens 73 hrs @ $100.00 $7,300.00 
Nim Long 20 hrs @ $135.00 $2,700.00 
LBYD (Drainage Study) $3.500.00 

$13,500.00 

Total Requested Additional Services - 
1. Invoice 19282 558,594..65 
2. Time Since Last Invoice $2,977.50 
3. Proiected Time S13.500.00 

Total Estimated $25,072.15 

I'm sure it will be helpful to know what we will have to do to justify this additional fundmg request. 
Most of our time has been spent producing drawings to meet new requirements for driveways and 
retaining walls. We have also spent time on the following: 

2 2 1 3  M o r r i s  A r e . .  F i r s t  F l o o r .  B i r m i n g h a m .  A L  3 5 2 0 3  Tel: 2 0 5  3 2 3 - 6 0 7 2  F a x  2 0 5  3 2 4 - 6 1 2 8  
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1. Meetings with ALDO?' Director on hvo occasions to discuss how to complete this project 
on a timely basis. 

2. \Ve met with ALDOT on portions of two days to determine what drawings &DOT needed 
to give approval so work could continue. 

3. Updated the entire set of drawings to show changes to t l~e  Structural \Valls on plans 
drawings and quantity sheets. 

4. We have just begun to adjust the eight (8) &ve\vays in an &DOT approved format. 

5. &fiscellaneous meetings and drawings regardmg changes to 
A. \Valhvay layout and drainage at the triangle on Cherokee Road. 
B. Meeting to coordinate traffic signal at Beechwood. 
C. Providmg drawings for bridge easement and walls on Old Leeds Road. 

6 .  LBYD Engmeering is doing a required drainage study for the ~valhway changes at the 
Cherokee Road triangle. Projected fee: $3,500.00 

7. Meetings with Sain and City as requested to address construction questions. 

The main part of our work has been addressing the issues of revised driveway slopes, revised wall 
details and calculations of quantities for these changes. CY'e have worked hard to do all this as 
efficiently as possible to keep additional fees to an absolute minimum. 

Nimrod \Y'.E. Long, 111 
FASLA, LEED AP 

cc: File 
05-863\Con\lIH\ 13-010 I.cttcr to Sam - .\dd~tional Sen<ce.doc 



Mountaln Bmok Walkway System Phase 6 
CMAC-9802(921) 
1/7/2013 

PROJECT FUNDING SUMMARY 

Roadway (Construction Cost plur 
Federal Non-Pa 

NOTES: 

PROVIDED BY ALDOT DATED 12/13/11 

The project funding summary includes the Roadway constuction cost, federal non-participation costs. CEgl costs, and indirect costs. 
Anticipated Over-runs and Under-runs are evaluated mnUlly. 

I TOTAL ESTIMATE I FEDERAL FUNDS 
t CEM) I S 1,829,763.10 1 $ 

... . 
1.463.610.46 

I .L-,  $ 200.229.02 
' 8  1,664,039.50 

change Order 1 is approved 
Change Order 2 is pending, waiting on final plice estimate fmm the contractor so can submit to ALDOT for Rnal approval 

CITY FUNDS 
$ 365,952.62 
S 6.526.54 
S 50.057.25 
S 422.536.41 



a s s o c i a t e s  
G surveyors  

January 10,2013 

Mr. Sam Gaston 
City Manager 
City of Mountain Brook 
3928 Montclair Road, Suite 200 
Mountain Brook, AL 3521 3 

SUBJECT: Mountain Brook Village Walkway System, Phase 6 
CMAQ-9802(92 1) 
Jefferson County 

Dear Sam: 

As previously discussed with you and ALDOT, Sain's fee for CE&I services on the subject project has been depleted. 
We request a supplement to our contract for $145,987.20. 

The original contract was based on 140 working days and was originally estimated to complete in November 2012. 
Due to pending decisions on driveways and retaining walls, the contract time has been periodically stopped because 
these pending decisions have caused for gaps in the contractor's work. Even though time is not counting toward the 
contract, Sain has maintained full time inspection while the contractor is working. Sain has also attended several 
meetings and has extensive coordination with the City, Nimrod Long and Associates, and ALDOT regarding the plan 
revisions, quantity revisions, and contractor pricing in regards to the driveways and retaining walls. 

Sain estimates the following for time remaining on the project (please note, this is just an estimate of time as the 
contractor has not been provided all the information yet to request the time extensions nor has ALDOT approved of 
the time extensions): 

Time remaining on the original contract as of January 1 - 48 days 
Time extension for Green Valley drainage - 2 days 

8 Time extension for Knollwood Drive driveways - 3 days 
Time extension for Retaining Walls B, D, E, and I - 15 days 

8 Time extension for Retaining Wall J - 5 days 
Time extension for Retaining Walls L and 0 - 10 days 
Time extension for Eight (8) Driveways to be reconstructed - 16 days 
Time extension for estimated over-runs - 16 days 
TOTAL: 1 15 days 

The supplemental manday estimate is based upon 115 additional days and an approximate completion date of June 
2013.. 

Please forward this letter and attachments with a letter of your approval to ALDOT. If you have any questions, please 
do not hesitate to call. 

Sincerely, 

Alicia N. Bailey, P.E. 
AL Registration #26339 

~ a m g ~ .  Meads, P.E. 
PresidentlCEO 
Alabama Reg. #A7294 

Celebrating 40 Years of Excellence in Engineering and Survey~ng 

244 West Valley Avenue, Suite 200 - Birmingham, Alabama 35209 - p (205) 940-6420 - f (205) 940-6433 
www.sain.com 



City of Mountain Brook 
CMAQ-9802(921) 

Sain Associates, Inc. 

Project: Mountain Brook Village Walkway System, Phase 6 

SUB-TOTAL: $129;501.51 
DIRECT JOB COSTS: $ 2,875.00 

SUB-TOTAL: $132,376.51 
PROFIT @ 10%: $ 13,237.65 

SUBCONSULTANT FEE: $ 
SUB-CONSULTANT MARK-UP 5%: $ 
FACILITIES CAPITAL COST 0.79%: $ 373.04 

TOTAL FEE AMOUNT: $ 145,987.20 



A G R E E M E N T  

BETWEEN 

SAIN ASSOCIATES, INC. 

AND 

CITY OF MOUNTAIN BROOK 

CONSTRUCTION ENGINEERING AND INSPECTION SERVICES 

SUPPLEMENTAL AGREEMENT #1 

Project #CMAQ-9802(921) 



A G R E E M E N T  

CONSTRUCTION ENGINEERING AND INSPECTION SERVICES 

This AGREEMENT is made and entered into by and between the City of Mountain Brook, hereafter 

referred to as the CITY, acting by and through the Alabama Department of Transportation, (ALDOT), 

hereinafter referred to as the STATE, and Sain Associates, Inc., which is qualified to do business in the State 

of Alabama, and has its principal Alabama office at 244 West Valley Avenue, Suite 200, Birmingham, 

Alabama 35209, Party of the Second Part, hereinafter referred to as the CONSULTANT. 

ARTICLE I - SCOPE OF WORK 

The CONSULTANT will perform construction engineering and inspection, materials sampling and testing and 

contract administration services for the Mountain Brook Village Walkway System, Phase 6 for the City of 

Mountain Brook, Project Number CMAQ-9802(921). The project consists of the following seven sites: 

Overcrest Road (2500 LF), Cherokee Road (2500 LF), Overbrook Road (3000 LF), Old Leeds Road (2250 

LF), Shiloh Drive (1 150 LF), Green Valley Road (550 LF), and Knollwood Drive (1 100 LF). 

SECTION 1 - CONSTRUCTION ENGINEERING AND INSPECTION SERVICES 

1.0 PURPOSE: 

This statement of work describes and defines services which are required for construction engineering, 

inspection, materials sampling and testing and contract administration for construction projects selected 

by the CITY. 

SCOPE: 

The CONSULTANT shall be responsible for all construction engineering and administrative functions 

as defined in this Scope of Work and referenced manuals and procedures. The CONSULTANT shall 

utilize effective control procedures to assure the construction of said project is performed in reasonable 

conformity with plans, specifications and contract provisions for assigned project. 
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The CONSULTANT shall provide professional, technical and administrative personnel, meeting 

requirements of the STATE in appropriate numbers at proper times to ensure that responsibilities 

assigned under this AGREEMENT are effectively fulfilled. All services shall be performed in 

accordance with established standard procedures and practices of the STATE. Prior to furnishing any 

services, the CONSULTANT shall be familiar with ALDOT procedures, standard and informal, and 

practices, standard and informal, for construction, engineering and contract administration used by the 

STATE. 

2.0 ITEMS TO BE FURNISHED BY THE CITYISTATE TO CONSULTANT: 

A. The minimum Contract documents for each project shall be distributed to the CONSULTANT, 

via Division EngineerICity Engineer, by ALDOT'S Office Engineer subsequent to award of 

construction contract for each project as follows: 

5 sets Construction Plans - Half scale 

3 sets Construction Plans - Full size (1 set to be used in preparation of as built 
plans) 

2 sets Standard Drawings 

1 copy of Executed Contract 

3.0 LIAISON: 

The CONSULTANT shall be fully responsible for fulfilling all functions assigned to it by this 

AGREEMENT. The CONSULTANT'S activities and decisions relating to project(s) shall be subject to 

review by Division EngineerICity Engineer. The CONSULTANT shall provide coordination of all 

activities, correspondence, reports, and other communications related to its responsibilities under this 

AGREEMENT. No personnel shall be assigned until written notification by Division EngineerICity 

Engineer has been issued. Construction engineering and inspection forces shall be required of the 

CONSULTANT at all times when required by the STATEICITY. If construction contract is suspended, 

the CONSULTANT'S forces shall be adjusted at the direction of Division EngineerICity Engineer to 

correspond with type of suspension, either complete suspension or partial suspension. 

4.0 COOPERATION AND PERFORMANCE OF THE CONSULTANT: 
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During the period of this AGREEMENT, the STATEICITY shall conduct reviews of various phases of 

the CONSULTANT'S operations, such as construction inspection, materials sampling and testing and 

administrative activities. Reviews shall be conducted to determine compliance with this 

AGREEMENT and sufficiency with which procedures are being effectively applied. These reviews are 

to assure that construction work and administrative activities are performed in reasonable conformity 

with the STATE policies, plans, specifications and contract provisions. The CONSULTANT shall 

cooperate and assist the STATEICITY representatives in conducting said reviews. When deficiencies 

are indicated in a review, immediate remedial action shall be implemented by the CONSULTANT in 

conformance with the STATE'S/CITY'S recommendations. The STATE'S/CITY'S remedial 

recommendations and the CONSULTANT'S actions are to be properly documented by Division 

EngineerlCity Engineer. The CONSULTANT shall be responsible for accuracy of its work and shall 

promptly implement policies and procedures reasonably necessary to prevent errors, omissions, or 

noncompliance with said contract terms. Federal Aid projects are subject to review by representatives 

of FHWA. Additional State personnel may make special reviews. The CONSULTANT shall hlly 

cooperate with and assist in making such reviews. 

5.0 REQUIREMENTS : 

A. General: 

It shall be the responsibility of the CONSULTANT to provide services as necessary for contract 

administration to produce construction in reasonable conformity with plans, specifications and 

contract provisions. The CONSULTANT shall advise Division EngineerlCity Engineer and 

shall document any omissions, substitutions, defects, and deficiencies noted in the work of 

Contractor and the corrective action taken. 

B. Proiect Inspection: The CONSULTANT shall provide services to monitor and document 

Contractor's construction operations. The CONSULTANT shall test, inspect and document all 

construction material as required to assure quality of workrnanship and materials are in 

reasonable conformity with plans, specifications and other contract provisions. The 

CONSULTANT may be responsible for monitoring and approving asphalt production. The 
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CONSULTANT shall keep detailed, accurate records of Contractor's daily operations and 

significant events that may affect the work. The standard procedures and practices of the 

STATE for inspections of construction projects are set out in the STATE'S Construction 

Manual. The CONSULTANT shall have appropriate certifications for inspection of work being 

performed. The CONSrnTANT shall in general, perform inspection services in accordance 

with these standard procedures and practices and other accepted practices as may be appropriate. 

T e s t i n ~  

The CONSULTANT shall perform sampling and testing of component materials and completed 

work items to the extent that will assure materials and workmanship incorporated in each project 

is in reasonable conformity with plans, specifications and contract provisions. The 

CONSULTANT shall meet minimum sampling frequencies set out in the STATE'S Testing 

Manual. The STATE/CITY reserves the right to require additional sampling and testing. The 

CONSULTANT shall be specifically responsible for securing job control samples and utilizing 

test results to determine acceptability of all materials and completed work items. The 

CONSULTANT shall be responsible for verification of a certified test report as determined by 

the Bureau of Materials and Tests, DOT label, DOT stamp, etc., as appropriate. The 

CONSULTANT shall be responsible for progress record sampling of reinforcing steel. The 

STATEICITY shall monitor the effectiveness of the CONSULTANT'S testing procedures 

through surveillance and obtaining testing progress record samples and final record samples. 

Progress record sampling and testing is necessary to verify job control sampling fiequencies and 

test procedures are adequate. The CONSULTANT shall inform the STATElCITY of schedules 

for sampling and testing as work progresses on each construction contract so sampling can be 

accomplished by the STATE at the proper time. Sampling and testing shall be as required by the 

aforementioned ALDOT Testing Manual or as modified by contract provisions. The 

CONSULTANT shall be responsible for transporting samples to be tested to the appropriate 

State laboratory. Any testing performed at a laboratory other than the State laboratory shall be 

Project #CMAQ-9802(921) ' P a g e  15 



handled in a separate AGREEMENT. The CONSULTANT shall perform all required and 

necessary surveillance, inspection and documentation of project hot-mix asphalt operations. 

D. Management Engineering Services: 

The CONSULTANT shall perform all management engineering services necessary to: assure 

proper coordination of activities of all parties involved in accomplishing completion of 

projects; maintain complete, accurate records of all activities and events relating to projects; 

properly document all significant changes to projects; provide interpretations of plans, 

specifications and contract provisions; make recommendations to the STATEICITY to resolve 

disputes that may arise in relation to construction contracts; and to maintain an adequate level of 

surveillance of Contractor's activities. The CONSULTANT shall perform any other 

management engineering services normally assigned to a project that are required to fulfill the 

CONSULTANT'S responsibilities under this AGREEMENT. All recordation and 

documentation shall be in accordance with standard ALDOT procedures, formats and content. 

CONSULTANT services include, but are not limited to the following: 

1. Attending and participating in a pre-construction conference for each project. Record 

significant information revealed and decisions made at conference and if requested by the 

STATEICITY, distribute copies of said minutes to appropriate parties. The 

CONSULTANT may be required to conduct the pre-construction conference. 

2. Complete and maintain a full and accurate daily record of all activities and events relating 

to project. Record all work completed by Contractor, including quantities of pay items in 

conformity with Final Estimates preparation procedures and specifications. The 

CONSULTANT shall immediately report to Division EngineerICity Engineer changes in 

pay items, project time or cost as soon as they become known to the CONSULTANT. 

3.  Complete and maintain Project Diaries and Inspector's Daily Reports as requested by the 

STATE. Said diaries and reports shall be kept up-to-date on a daily basis. 

4. Maintain a project log of all materials entering into work with proper indication of basis 

of acceptance for each shipment of material. 
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5 .  Maintain project records of all sampling and testing accomplished. Analyze such records 

to ascertain acceptability of materials and completed work items. The field reports shall 

be recorded in project records within three days. The CONSULTANT shall verify, 

certify and document work items requiring performance periods (curing period, 

operational period, etc.). 

6 .  Prepare and submit monthly to Division EngineerICity Engineer a comprehensive 

tabulation of the quantity of each pay item satisfactorily completed that includes 

appropriate test reports and/or materials certifications or materials stored to date. 

Quantities shall be based on daily records and calculations. Calculations shall be 

properly recorded. The tabulations shall be used for preparation of the Monthly Progress 

Estimate. 

7. Provide interpretations of plans, specifications and contract provisions. The 

CONSULTANT shall consult with Division EngineerICity Engineer when an 

interpretation involves complex issues or may have an impact on cost or quality of 

performing said work. 

8. Field problems are difficulties encountered during construction through circumstance, 

which may or may not be under the control of Contractor, requiring a degree of 

engineering evaluation and decision. Field problems might involve situations such as: 

out of tolerance work, out of specification materials, structural defects, accidental 

damage, underground obstructions, etc. These problems may have a significant impact 

upon the execution, progress, cost or quality of said project. Therefore, it is of paramount 

importance that problems be resolved expeditiously. The CONSULTANT shall ensure 

solutions are pursued and implemented as expeditiously as possible. Where a difficulty, 

problem, or defect of any nature is encountered during construction, the CONSULTANT 

shall assemble all relevant information to include any proposals from Contractor. The 

CONSULTANT shall document and evaluate the same in a concise and orderly manner, 

by reviewing all information and circumstances. The CONSULTANT shall make 
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recommendations to Division EngineerICity Engineer for the most expeditious course of 

action to minimize delays and costs while achieving a structurally acceptable result. 

The State Construction Engineer, depending on the nature of proposal are responsible for 

structural engineering analysis of Contractor's proposals, determining acceptability of 

proposals and meeting the requirements of said design. However, the CONSULTANT 

shall be responsible for ensuring that Division EngineerICity Engineer is provided with 

all relevant information and, in addition, shall appraise and make recommendations to 

Division EngineerICity Engineer of all project(s) related circumstances that may have an 

influence upon the solution. 

In particular, the CONSULTANT shall first utilize his own personnel and resources in 

order to assess the problem and its likely impacts on said project(s). By utilizing 

CONSULTANT personnel and resources, the CONSULTANT shall assess both technical 

and contractual implications upon said project(s) of any proposals presented by 

Contractor. The CONSULTANT shall consider all likely impacts upon project(s) as 

regards to costs, delays, potential claims, contract administration, management, any 

justifiable financial adjustments (increases or decreases, including penalties) to be 

applied to Construction Contract, and feasibility of the Contractor successfully and 

expeditiously fulfilling his technical proposals. The CONSULTANT shall make these 

assessments in order to formulate his recommendations. The CONSULTANT shall then 

forward the said assessments and recommendations to Division EngineerICity Engineer, 

together with any proposals from Contractor. The CONSULTANT shall be a liaison and 

cooperate with the STATEICITY in resolution of any problems. Upon resolution and 

approval of technical solution, the CONSULTANT shall ensure all approved remedial 

measures are completed in a technically competent and satisfactory manner. The 

CONSULTANT shall be responsible for any contract administration and management 

normally associated with implementing remedial measures. In situations where the 

CONSULTANT does not have direct responsibility for engineering inspection of the item 
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that caused said problem, but where that item is now under his area of control, (example: 

defective precast components or fabricated steelwork made at a facility under engineering 

inspection of a different party and later delivered to site), the CONSULTANT shall 

formulate his assessment and recommendations and cooperate in resolving the problem. 

In all situations, the CONSULTANT shall ensure all proposals, reviews, assessments, 

studies, recommendations and decisions are executed expeditiously in order to minimize 

any delays and costs. 

9. The CONSULTANT shall analyze changes to plans, specifications or contract provisions 

and extra work that appear to be necessary to fulfill the intent of said contract. The 

CONSULTANT shall provide recommended changes to Division EngineerICity Engineer 

for approval. Approval of Division EngineerICity Engineer must be obtained prior to 

initiating any change or extra work. 

10. When a modification to the original contract for a project is required, due to a necessary 

change in character of work, the CONSULTANT, in conjunction with the STATEICITY 

Project manager, shall negotiate prices with Contractor and prepare and submit a 

recommendation to Division EngineerICity Engineer for approval. The Division 

EngineerICity Engineer shall prepare the required SUPPLEMENTAL AGREEMENT 

and obtain all required approvals. 

11. In the case where Contractor gives notice, either written or verbal, that certain work to be 

performed is beyond the scope of construction contract and intends to claim additional 

compensation, the CONSULTANT shall maintain accurate documentation in accordance 

with project contract requirements, of the costs involved in such work. 

12. In the case where Contractor for a project submits a claim for additional compensation, 

the CONSULTANT shall analyze submittal in conjunction with Division Construction 

EngineerICity Construction Engineer. The CONSULTANT may be required to provide 

recommendation on validity and reasonableness of the requested additional compensation 
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andlor contract time extension. The CONSULTANT shall maintain complete and 

accurate documentation of work involved in claims. 

13. In the case where Contractor for a project submits a request for extension of allowable 

contract time, the CONSULTANT shall analyze request and prepare a recommendation 

to Division EngineerlCity Engineer covering accuracy of statements and actual effect of 

delaying factors on completion of controlling work items. The CONSULTANT shall 

make recommendations weekly, or other times as necessary, to Division Engineer/City 

Engineer on all delays. This recommendation is needed to justify a time extension. 

14. The CONSULTANT shall prepare and submit to Division EngineerICity Engineer a final 

estimate with documentation and one (1) set of record as-built plans for each contract. 

All changes made to plans, which involve CONSULTANT, shall be signed and sealed by 

the CONSULTANT and Division EngineerICity Engineer. This task must be completed 

within a timely manner or in accordance with current ALDOT Standard Specifications 

from the earliest project acceptance date. 

15. At request of the STATE/CITY, the CONSULTANT shall assist appropriate 

STATEICITY offices in preparing for hearings or litigation that may occur during the 

term of this AGREEMENT in connection with a project covered by this AGREEMENT. 

16. The CONSULTANT shall monitor and document Contractor's compliance with contract 

provisions in regard to payment of predetermined wage rates in accordance with State 

procedures. This includes sub-contractor compliance. 

17. Shop drawinglsample submittal and approvals shall be logged by the STATE. Traclung 

shall include maintaining a log book of the status of each submittal as it progresses 

through review and approval. The CONSULTANT shall actively encourage all 

reviewers to accomplish reviews promptly. 

18. The CONSULTANT shall assist Contractor and utility companies in resolving conflicts 

so that any conflicting utilities are timely removed, adjusted or protected to minimize 
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delays to construction operations. Documentation shall be maintained in accordance with 

the STATE'S procedures. 

19. The Project Manager and the CONSULTANT for each particular project shall conduct 

meetings as required with respective Contractor, sub-contractor and/or utility companies 

to review plans, schedules, problems or other areas of concern. The results of these 

meetings shall be recorded in project diary. 

20. The CONSULTANT may be required to conduct and document field reviews of 

maintenance of traffic operations after normal working hours, weekends and holidays. 

21. The CONSULTANT may be required to respond to inquiries from various persons, i.e., 

public, media, property owners, local agencies, State agencies, Federal agencies, etc., and 

inform Division EngineerICity Engineer of these inquiries. 

22. The CONSULTANT may be required to provide field construction activities in areas of 

design engineering, vertical and horizontal control, typical sections, cross-sections for 

monthly estimates and other engineering required to complete construction project. 

6.0 PERSONNEL: (See attached personnel and their qualifications) 

7.0 SUBCONSULTANT SERVICES: (See attached proposal from Bhate Geosciences) 

8.0 OTHER SERVICES: 

The CONSULTANT shall, upon written authorization by Division EngineerlCity Engineer, perform 

any additional services not otherwise identified in this AGREEMENT as may be required by the 

STATEICITY in connection with said Project(s). 

9.0 CLAIMS REVIEW: 

In the event Contractor for said project submits a claim for additional compensation and/or time after 

the CONSULTANT has completed this AGREEMENT, the CONSULTANT shall, by written request 

from the STATEICITY, analyze the claim, prepare a recommendation to Division EngineerICity 

Engineer covering validity and reasonableness of charges and/or assist in negotiations leading to 

settlement of said claim. Compensation for these services shall be mutually agreed between the 

STATEICITY and the CONSULTANT prior to performance of said Services. 
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A. The CONSULTANT shall, upon written request by Division EngineerfCity Engineer, assist 

appropriate STATEICITY Offices in preparing for arbitration hearings or litigation that occur after 

the CONSULTANT'S contract time in connection with the project covered by this AGREEMENT. 

The CONSULTANT shall, upon written request by Division EngineerICity Engineer, provide qualified 

Engineers andlor Engineering Technicians to serve as engineering witnesses, provide exhibits, and otherwise 

assist the STATEICITY in any litigation or hearings in connection with said construction contract(s). 

ARTICLE I1 - TIME O F  BEGINNING AND COMPLETION 

1 .  This AGREEMENT shall be effective upon the date of approval by the City Council. 

ARTICLE In - PAYMENT 

SECTION 1 

Overhead shall be limited to the actual audited overhead rates. Increases in billable overhead and labor 

additives shall be limited to a maximum of five (5) percentage points. Profit shall be maintained at ten (10) 

percent of these costs. When Division requires the CONSULTANT to stay overnight at a project, the 

CONSULTANT shall be reimbursed for actual expenses up to the maximum allowable by State Law. 

Employees whose vehicles are used for work-related mileage (excluding mileage for commuting) shall be 

compensated at the prevailing Federal mileage rate as approved by the General Services Administration. Out- 

of-pocket expenses, not to exceed $100.00, shall be paid as direct cost plus ten (10) percent. Purchases over 

$1 00.00 shall require written authorization from appropriate Division. 

For performance by the CONSULTANT of services provided for in this AGREEMENT, and as full 

and complete compensation therefore, including all approved expenditures and expenses incurred by the 

CONSULTANT in connection with this AGREEMENT, and subject to conformity with all provisions of this 

AGREEMENT, the STATE shall pay the CONSULTANT as follows: 

A. The total compensation to the CONSULTANT for work provided for when performed under this 

AGREEMENT will be as follows: 
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I. Direct salary and wages - Actual salary and wages paid personnel while actually engaged in 

performance of work, all as determined by Finance Director of the Alabama Department of 

Transportation. Listed below are labor rate ranges for the CONSULTANT'S personnel that may 

be working on various projects under this AGREEMENT. 

CLASSIFICATION HOURLY PAY RANGES 

Professional Civil Engineer $28.00 to $43.00 

Project Manager $21.00 to $37.00 

Senior Inspector $17.00 to $29.00 

Level I1 Inspector $13.00 to $24.00 

Level I Inspector $12.00 to $19.00 

Professional Land Surveyor $20.00 to $37.00 

Field Supervisor $17.00 to $29.00 

Instrument Person $13.00 to $23.00 

Target Person $12.00 to $19.00 

Administrative Assistant $10.00 to $19.00 

2. All other related direct actual costs paid by the CONSULTANT, applicable to this 

AGREEMENT, such as printing and reproduction, and subsistence of personnel engaged on 

project at rates payable under state law, and for those supplies, communication equipment, etc. 

not included in the overhead rate. Vehicles reimbursed for work-related mileage (excluding 

mileage for commuting) at the prevailing Federal mileage rate as approved by the General 

Services Administration. 

3. Profit at the rate of ten (10) percent applied to direct salary, overhead, and approved expenses. 

4. The CONSULTANT'S home office overhead and labor additive rate, as determined by the 

STATE'S Bureau of Finance and Audits, External Audit Section, shall be applied to direct 

salary and wages. Any sub-consultant's overhead and labor additive rate shall not exceed prime 

consultant's rate. The CONSULTANT'S billable overhead and labor additive rate can only 
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increase to a maximum of five (5) percentage points per year during the life of this 

AGREEMENT. 

5. Any paid overtime shall require prior authorization fiom Division Engineer. Billable overtime is 

all time worked over Forty Hours each week or holidays observed by the CONSULTANT. 

a. The hourly overtime rate shall be 1.5 times the hourly billable rate. 

b. Hours worked on holidays observed by the CONSULTANT shall be billable at an hourly 

rate of 2 times the hourly billable rate. Billable holiday work shall require prior approval 

by the STATE. 

6. The maximum amount payable, to the CONSULTANT for work provided for under this 

AGREEMENT, shall not exceed one hundred forty-five thousand, nine hundred eighty-seven 

and 20/100 ($145,987.20) for a total contract amount of three hundred eightv-three thousand, 

one hundred fortv-six dollars and 201100 Dollars ($383.146.20). See attached manday fee 

estimate. 

ATTEST: 

By: 
(Af f i  Corporate Seal) 

(CONSULTANT) 

By: 

APPROVED BY CITY: 
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CITY OF MOUNTAIN BROOK 

Dana 0. Hazen, AICP 
City Planner 
3928 Montclair Road 
Suite 230 
Mountain Brook, Alabama 35213 
Telephone: 205/802-3821 
Fax: 205.879.6913 
hazendQmtnbrook.org 
www.mtnbrook.org 

MEMO 
DATE: January 9,20 13 

TO: Mayor, City Council 
City Manager 
City Attorney 

FROM: Dana Hazen, City Planner 

WE: Thompson Subdivision, Pine Ridge Road 

In November 201 1 the Planning Commission approved a 7-lot subdivision on Pine Ridge Road 
(see attached plan as approved in 201 1). The subdivision was never recorded, and the owner is 
prepared to bring an alternate 5-lot subdivision before the Planning Commission in February 
201 3 (See attached proposed plats and preliminary plan). 

The property is zoned Res-A, which requires a minimum road frontage of 100 feet per lot. The 
Thompson property has approximately 486 feet of road frontage on Pine Ridge Road. The 
owner seeks to divide the property into 5 lots, but is 14 feet shy of the minimum road frontage 
(500 feet). 

In an effort to gain the additional 14 feet of frontage the owner proposes to dedicate 20 feet of 
right-of-way to the City. The property widens out as it gets farther from the road, so by moving 
the fi-ont property line back 20 feet, the owner would gain the necessary road frontage to meet 
the zoning regulations. 

The existing right-of-way along Pine Ridge Road is 50 feet, and the proposed right-of-way (in 
front of the Thompson property) is 70 feet. 

In order for the Planning Commission to be able to hearlapprove the proposed 5-lot subdivision 
the Council would have to formally "accept" the additional right-of-way. 

This item will be discussed at the pre-meeting; no formal action is necessarily being requested 
at this time. 
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